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- Reasons for any change between the published proposed rule and the final rule; and

- Reasons for not accepting substantive arguments made through public comment.

These amendments are emergency rule amendments under NMSA 1978, §14-4-5.6 These are temporary rule amendments. Pursuant fo
NMSA 1078, §14-4-5.6 (E), these emergency amendments are not permanent and will expire if no permanent rule is adopted within one
hundred eighty days from the effective date of these emergency amendments.

These amendments are necessary for the reasons outlined below. On March 11, 2020, New Mexico Govermnor Michelle Lujan Grisham
issued an executive order {(£.0. 2020-004), declaring a state of public haalth emergency for the State of New Mexico in response fo
confirmed cases of COVID-19. On March 12, 2020, the Cabinet Secretary for the New Mexico Dapariment of Health issued a Public
Health Declaration to limit mass gatherings due fo COVID-19. The public health emergency continues with no immediate end in sight.

Due to the COVID-18 outhreak and the resulting executive orders and declarations, there Is an emergancy need for these amendments.
The time required to complete full rulemaking procedures would cause an imminent peril to public heaith, safety and welfare of children
and families In New Mexico due to the nead for continuity of chitd care services for impacted children and famifies. Moreover, it would
cause an unanticlpated loss of funding for an agency program, specifically funding for continuity of child care services. The topics
addrassed by the emergency amendments must be addressed in order to meet federal funding requirements.

Faor these reasons, these emergency rule amendments are filed, effective immediately, o amend 8.15.2 NMAC, Sections 7, 8, 10, 11,
12,13, 16 and 19.

Summary:

» B.15.2.7 NMAC adds and amends definitions {1} "demonstration of incapacity” in order for ECECD to better address the nesds of
children whose parents or household members have disabllities or other conditions that make them incapable of providing care; (2) adds
the definition of "fluctuation of amings" to address the drastic and unpredictable changes many New Maxicans are facing in their
finances and incomes; (3) adds "online programs" to the definition of the list of permissible “job training and education programs."; (4)
updates the definition of "monthly gross earned and unearned income" to clarify what it encompasses and how ECECD addresses it in
applications for services; and (5) updates the definition of “working" to include teleworking.

» 8.15.2.9 NMAGC clarifies the "priorities for assistance” for familias transitioning off TANF to permit ECECD to better provide services to
New Mexican families.

« 8.15.2,10 NMAC clarifies the application process for child care services.

+ 8.15.2.11 NMAC addresses the "eligibility requirements” and (1) adds parents looking for employment for up to three months to the list
of those eligible for services; (2) clarifies that household income is determined on a monthly basis; (3) clarifies what ECECD may
consider as exempt income; (4) darifies the manner in which ECECD reviews immigration status; (5) ensure that all post-graduate
coursework qualifies to meet a client's education requirement; and (6) permits ECECD to consider the impact of incapacity on any
work/educafion requirement.

+ 8.15.2.12 NMAC addresses ECECD's "racertification” process to clarify the procedure and hopefully permit ECECD to provide better
continuity of child care services during the pandemic,

* 8,15.2.13 NMAC updates the website that New Mexicans can use to access the current co-payment schedule. i also clarifies how
clients notify ECECD about household changes.

» B.15.2.18 NMAC removes the requitement for a "mid-certification communication" between ECECD and the clients.

+» 8,15.2.19 NMAC clarifles that ECECD will only seek recoupment for averpayments from providers, not cllents, unlass the client has
committed substantiated fraud.
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This is an emergency amendment to 8.15.2 NMAC Sections 7, 9, 10, 11, 12, 13, 16, and 19, effective September
18, 2020.

8.15.2.7 DEFINITIONS:

A “Attending a job training or educational program” means actively participating in a job
training or educational program.

B. “At-risk child care” means a program for families at-risk of child protective services
involvement as determined by the department.

C. “CACFP” means the child and aduit care food program, administered by the children, youth and
families department.

D. “Child with a disability or special needs” means a child with an identified disability, health, or

mental health conditions requiring early intervention, special education services, or other specialized services and
supports; or children without identified conditions, but requiring specialized services, supports, or monitoring,

E. “Child support enforcement division™ means the child support enforcement program
administered by New Mexico’s human services department, which collects child support from non-custodiel parents.

F. “Closure” means the child care case is closed.

G. “Co-payment” means the portion of the approved and agreed upon monthly child care cost for

clients receiving child care assistance that the client is required to pay to the child care provider. The department’s
payment to the provider is reduced by the co-payment amount.

H. “Demonstration of incapacity” means written documentation that an individual is unable to
fulfill an eligibility requirement, such as work, school, or the ability to provide child care, and should otherwise be
excluded, in whole or in pait, from the determination of eligibility, Written documentation of incapacity includes,
but is not limited to, the following: statements or letters on a physician’s/medical professional’s/treatment provider’s
letterhead stationary; statements, records or Jetters from a federal government agency that issues or provides
disability benefiis: statemerts, records or letters from a staie vogational rehabilitation agency counselor; certification
from a private vocational rehabilitation or other counselor that issues or provides disability benefits.

[H:] L. “Department” means the New Mexico children, youth and families department (CYFD).

(k] 4. “Earned income” means income received as wages from employment or as profit from self-
employment.

K. “Fluctuation of earnings” means a family with inconsistent or variable income throughout the
year. To calculate fluctuation of earning the department may:

(1) average family earnings over a period of time (e.g., 12 months); or

(2) choose to discount temporary increases in income provided that a family
demonstrates an isolated increase in pay {e.g.. short-term overtime pay, temporary increase to pay, etc.) and is not
indicative of a permanent increage in income.

(%] L. “Homeless children and youth” means individuals who lack a fixed, regular, and adequate
nighttime residence, which includes:

1) Children and youth who are teraporarily sharing the housing of other persons due to loss
of housing, economic hardship, or a similar reason; are living in motels, hotels, trailer parks {excludes mobile
homes), or camping ground due to the lack of alternative adequate accommodations; are living in emergency or
transitional shelters; are abandoned in hospitals; or are awaiting foster care placement;

(2) children and youth who have a primary nighttime residence that is a public or private
place not designed for or ordinarily used as a regular sleeping accommodation for human beings;
(3} children and youth who are living in cars, parks, public spaces, abandoned buildings,

substandard housing, bus or {rain stations, or similar settings; and
) migratory children who qualify as homeless for the purposes of this subtitle because the
children are living in circumstances described in Paragraphs (1) through (3) of this subsection,
[ M, “Incidental money” means earnings of a minor child for occasional worle performed such as
baby-sitting, cutting lawns, and other similar activities.
[} N. “Infant, toddler, preschool, school age” means the age categories used for assigning child care
provider reimbursement rates, defined as follows:
(1) infant: zero - 23 months;
4] toddler: 24 -35 months;
3) preschool: three to five year olds; and
4) school age: six year olds and older.
[M:] Q. “Job training and educational program” means participation in a short or long term educational
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or training program, including online programs which provides specific job skills which allow the participant to
enter the workforce and directly relates to enhancing job skills, including but not limited to the acquisition of a
general equivalency diploma (GED), English as a second language, literacy training, vocational education training,
secondary education including adult basic education and accredited high school programs, and post-secondary
institations. '

P. “Monthly gross earned and unearned income” means the monthly average, taking into account
the frequency of payment per fype of income.

M) Q. “National acereditation status” means the achievement and maintenance of accreditation status
by an accrediting body that has been approved by CYFD. CYFD determines the program criteria and standards to
evaluate and approve acerediting bodies.

(1) The following are the only national accrediting bodies that are approved by CYFD:
(@) the association of Christian schools international (ACSI),
b the council on accreditation (COA) for early childhood education and after

school programs;

(c) the intemational Christian acerediting association (ICAA);

: (d) the national accreditation commission for early care and education programs

(NAC);
(&) the national association for the education of young children (NAEYC) academy
for early childhood program accreditation;

# the national association of family child care (NAFCC); or

@ the national early childhood program accreditation (NECPA).

2) Effective July 15, 2014 accrediting bodies that have been previously approved by CYFD
that are not on the above list will no longer be CYFD approved national accrediting bodies.

[©]1 R. “Non-temporary change in activity” means the family has experienced a change in activity that
does not meet the definition of a “temporary change in activity” as defined in Section CC below.

[B] 8. “Non-traditional hours of care” means care provided between the afterhours of 7:00 p.m. and
7:00 a.m. Monday through Friday or care provided during weekend hours between 12:00 a.m. Saturday morning and
12:00 a.m. Monday morning.

[@] T. “Open case” means a case that has not been closed as a result of a failure to recertify, or that has
not been closed due to becoming otherwise ineligible for child care assistance benefits.

[R:] U, *Overpayment” means a payment of child care assistance benefits received by a client or
provider for which they are ineligible based on incomplete or inaccurate information provided by either the client or
the provider, or agency error.

[8:] V. “Child Protective services (CPS) child eare” means child care services for children placed in the
custody of the child protective services of the department.

[F:] W. “Provider types” means the characteristics of child care providers, which determine their
approved reimbursement rate, capacity, staffing levels etc. as follows:

{1 “In-home™ care means care provided in the child’s own home,

@) “Registered home” means child care provided in the home of a provider who is
registered with the department to care for up to four children. All registered homes receiving child care assistance
subsidies must be enrolled and participate in the child and adult care food program (CACFP), unless they are
exempt.

3) “Licensed family child care home” means child care provided in the home of a provider
who is licensed by the department to care for up to six children.

C)) “Licensed group child care home” means child care provided in the home of a provider
who is licensed by the department to care for up to 12 children.

(5) “Licensed center” means child care provided in a non-residential setting, which is
licensed by the department to provide such care.

(6) “Qut-of-school time care” means child care provided to a kindergartner or school age

child up to age 13 immediately before or immediately after a regularly scheduled school day or when regular school
is not in session.

[B:] X. “Recertification™ means the process by which a client’s eligibility to continue to receive child
care assistance benefits are determined.

[V]Y. “Registration/educational fee” means a fee charged to private pay and families receiving child
care assistance for materials and supplies,

[We] Z. “SNAP” means the supplemental nutrition assistance program administered by the U.S.

8.15.2 NMAC 2




Mo SEP 18 PH 3 56

department of agriculture, which helps low-income families purchase healthy food, SNAP was previously referred
to as food stamps employment and training program.

[X:] AA“Star level” means a license indicating the level of quality of an early childhood program. A
greater number of stars indicates a higher level of quality.
[¥] BB, “Suspension” means that the child care case remaing eligible, but benefits are not paid to the
proyider. )

[Z:] CC.“FANE* means the temparary assistance to needy families program administered by the U.S,
department of health and human services. TANF is the successor to the aid to families with dependent children
(AFDC) program and provides cash assistance to qualified low-income families with dependent children.

[AA<] DD. “Teen parent” means a biological parent under the age of 20 who Is attending high
school, working towards a general equivalency diploma (GED}) or attending any other job skills training or
educational programs directly related to enhancing employment opportunities.

[BB:] EE. “Termination* means the child care case will be closed due to cause.
[€€:] FE, “Femporary change of activity® means one of the following events that does not
exceed three months:
§}] limited absence from work for employed parents for periods of family leave (including
parental leave) or sick leave;
2) interruption in work for a seasonal worker who is not working between regular industry
work seasons;
3) student holiday or break for a parent participating in training or education;
{4) reduction in work, trainihg or education hours, as long as the parent is still working or
attending training or education; and
(5) cessation of work or attendance at a training or education program less than 90 days.
[BB:} GG. “Underpayment” means a payment made by the department for services provided which
did not fully reimburse the client or provider.
[EE:] HH. “Inearned income” means income in the form of benefits such as TANF, workmen’s

compensation, social security, supplemental security income; child support, pensions, contributions, gifts, loans, and
grants which does not meet the definition of eatned income.

[EE.] I “Working” means employment of any type, including self-employment and teleworking. For
TANTF recipients, this includes work experience or community service or any other activity that meets the TANF
work activity requirements.
[8.15.2.7 NMAC - Rp, 8.15.2.7 NMAC 10/1/2016, A, 2/1/2017; A, 10/1/2019; A/E, 9/18/2020]

8.152.9 PRIORITIES FOR ASSISTANCE: Any funds received by the department under the child care
development fund and other sources are expended for child care assistance pursuant to the following priorities:

A. Priority one: Clients receiving temporary assistance to needy families {TANF) benefits are
considered priority one clients.

(1) Participation exemption: The human services departient grants participation exemptions
to TANF clients who cannot locate child care. The children, youth and families department is responsible for the
verification of the TANF participant’s inability to locate child care. Reasons for a participation exemption due to
lack of child care are as follows:

(a) the unavailability of appropriate child care within a reagonable distance from the
individual’s home or work site;
(b) the unavailability or unsuitability of informal child care by a relative or under
other arrangements; or
() the unavailability of appropriate and affordable formal child care by a relative or
under other arrangements.
) A person who applies for participation exemption for any or all of the above reasons is

referred to the children, youth & families department child care resource and referral. The child care resource and
referral assists the client with location of child care. The final validation/verification of a client’s inability to locate
child care is determined by the child care services bureau supervisor in conjunction with his/her supervisor, A client
who receives a participation exemption due to lack of child care is required to re-apply for the exemption every six
months. If a person disagrees with the determination of their eligibility for a participation exemption, they may
apply for a fair hearing with the human services department (HSD). HSD is responsible for providing notice of the
approval or denial of a participation exemption.

B. Priority one A: [RESERVED]

8.15.2 NMAC 3
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C. Priority one B: Child care assistance for income eligible families whose income is at or below one
hundred percent of the federal poverty level, adjusted annually in accordance with federal guidelines. The
department prioritizes child care services within pricrity one B for children with special needs, disabilities, homeless
families, and for teen parents.

D. Priority two: Families transitioning off TANF and clients who have received a TANF diversionary
payment. Clients must have received TANF for at least one month, or & diversionary payment, in the past 12
months in order to qualify for priority two. Only clients transitioning off TANF whose TANF cases are closed at
least in part due to increased earnings or loss of earned income deductions are eligible for priority two. Priority two
clients do not have to meet income eligibility requirements during their 12 consecutive month period of eligibility
for priority two child care,

E. Priority three: [RESERVED]

F. Priority four: Child care assistance for families whose income is above one hundred percent of the
federal poverty level but at or below two hundred percent of the federal poverty level, adjusted annually in
accordance with federal gnidelines. These families are certified for a 12 month block of time and will remain
eligible at or below two hundred fifty percent of the federal poverty level. Exceptions to the 12 month certification
period are included in 8.15.2.11 NMAC. The department prioritizes child care services within priority four for
children with special needs, disabilities, homeless families, and for teen parents.

G. Child protective services (CPS) child care: The department pays for CPS child care as determined
by the protective services of the department. Income requirements and copayments are waived for clients in this
priority. _

H. At-risk child care: In addition to these priorities, the department pays for at-risk protective services
child care as approved by the department. Child care benefits are provided for a minimum of six menths to support
the family. Income requirements and copayments are waived for clients in this priority.

[8.15.2.9 NMAC - Rp, 8.15.2.9 NMAC, 10/1/2016; A; 10/1/2019; A/E, 9/18/2020]

8.15.2.10 APPLICATION PROCESS:
A. Clients apply for child care assistance beneﬁts by presentmg the followmg documents to cstabhsh

18] a completed signed application form;

) current proof of earned income or participation in the femporary assistance to needy
families (TANF) prograr; social security numbers or assigned TANF identification numbers may be used to verify ~
TANF participation or receipt of child care support;

(3)  school schedule or verification of educational activity, if applicable;
) demonstration of incapacity for second parent or legal guardian, if applicable;

[€)] (8) verification of birth for all applicant’s household children;
[€5}] (6) proof of unearned income;

(€8] (7) proof of New Mexico home address; and

(€A1 (8) CYFD approved provider.

B. Upon a need or request by the client, the department may approve a client to submit their initial
application by fax, email, or mail. Clients shail have 14 calendar days after initial submission of an application to
submit afl other required forms, Under documented extenuating circumstances and with approval from the early

childhood services director, clients may be given longer than 14 days but no more than 30 days to submit required
documentation.

B:] C. ‘Assistance is provided effective the first day of the month of application if all of the following

apply:

(1) the client is utilizing child care services;

2) the client is employed, attending school or a training program. In the case of a public
health emergency, the department secretary may waive the requirement for employment, attending school or a
training program; and

3 the eligible provider to be paid was providing care from the first day of the month
forward.
[8.15.2.10 NMAC - Rp, 8.15.2.10 NMAC, 10/1/2016; A/E, 03/16/2020; A, 8/11/2020; A/E, 9/18/2020]
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8.15.2.11 ELIGIBILITY REQUIREMENTS: Clients are eligible for child care assistance benefits upon
meeting the requirements for eligibility as determined by the department and federal regulation.
A. Child care staff will initiate communication at the initial eligibility determination of their

eligibility period to provide outreach and consumer education with a case management approach and coordination of
services to support families.

B. Eligibility period: Based upon the client meeting all eligibility requirements, a 12-month
certification period will be granted.

§)) Eligibility may be granted for less than 12 months at the parent or gnardian’s request.

2) Eligibility for CPS and ai-risk child care may be granted for less than 12 months as
determined by the department.

(&) Eligibility may be granted for up fo three months for seeking employment.

[€3)] (4) The client will remain eligible if a temporary change of activity occurs.

(4] (8) If a client experiences a non-temporary change in activity, the client will no longer be
eligible to receive assistance if another activity is not obtained within the three-month grace period,

C. Income eligibility determination;

(§)) The household: The household includes biclogical parents, stepparents, and legal
guardians living in the household, thereby constituting an economic unit, and any dependents of the aforementioned
who are under 18 years of age. Grandparents will be considered household members only if they are legal guardians
of the children, are providing for the physical and emotional needs of the children, and are applying for child care
benefits on behalf of the children.

2) Allowed exclusions from the household for co-payment calculation only: Excluded from
the household for co-payment calculation purposes only are grandparents or legal guardians who have taken
custody/guardianship of children due to circumstances such as but not limited to death of biological parents or other
documented circumstances such as mental or physical incapacity of biclogical parents to care for the child or
children. Grandparents or legal guardians in this situation are required to qualify for child care assistance as per
Paragraph (4) below and, upon qualification, have the required co-payment waived.

3) Adult dependent children: 18 year old dependent children must be attending school to be
counted in the household. Incidental meney earned by dependent children is not to be counted as household income,

@ Household income; Income eligibility for benefits is determined by the number of
members in the household and the total countable gross monthly earned and unearned income. Eligibility
determinations will fake into account irregular fluctuations of earnings to income based on the ciient’s individual
circumstances.

5) Family assets: A family’s assets may not exceed one million dollars.

(6) Countable earned and unearned income: The following sources of income are counted
when computing a family’s eligibility for assistance and for determining the co-payment (if applicable): income
from employment by working for others or from self-employment; child support payments; alimony payments;
veterans administration {VA) payments except VA payments for educational purposes and disability; union
payments; unemployment or workman’s compensation; railroad retirement benefits; pensions; TANF benefits,
including diversion payments; royalties; income from rental property; social security benefits; work study income;
overtime shall be counted at CYFD’s discretion if CYFD determines that the applicant is paid overtime on a regular
basis.

)] Exempt income: The types of income not counted when computing eligibility or co-
payments include but are not limited to: earnings of a dependent child who is under 18 and in school; SNAP;
military food and housing allowances; an increase in military salary or allowances due to “temporary national
emergency status beginning September 11, 2001”; third party payments; energy assistance benefits; foster care
payments; adoption subsidies; VA payments for educational purposes and disability; loans; child or adult nutrition
programs; income tax refunds; payments for educational purposes; compensation under the Domestic Volunteer
Services Act and the volunteers in service to America (VISTA) program or Americorp; Work Investment Act (WIA)
payments made to dependent children; relocation payments; department of vocational rehabilitation (DVR) training
payments; in-kind gifts; cash gifts; employer reimbursements; overtime, unless CYFD determines that the applicant
is paid overtime on a regular basis; payments from special funds such as the agent orange settlement fund or
radiation exposure compensation settlement fund; lump sum payments such as those resulting from insurance
settlements and court judgments; or other resources such as savings, individual retirement accounts (IRAs), vehicles,
certificates of deposits (CDs) or checking accounts. In the case of a public health emergency, the department
secretary may disregard certain temporary income, such as federal stimulus payments; unemployment benefits, or

8.152 NMAC 5




200 SEP 18 P 356

8) Verification of income: Clients applying for child care assistance benefits are required to
verify income by providing cutrent proof of income for all members of the household who receive income. Self-
employed clients must show proof of buginess expenses in order for the countable self-employment income to be
determined. A self-employed individual who does not show a profit that is equal to federal minimum wage times
the amount of hours needed per week within 24 months from the start date of receiving child care assistance will be
svaluated by the child care assistance supervisor, at which point services may be discontinued,

hazard pay,

D. Residency requirement: An applicant of child care assistance and a child care provider must be a
resident of the state of New Mexico. Proof of residency is required.
E. C1t1zensh1p Any child recewmg child care assistance must be a cmzen or legal res1den of the

F. Age requlrement Child care benefits are paid for children between the ages of six weeks up to the
day in which the child turns 13 years old. Eligibility determinations made prior to a child turning 13 years old may
be granted a 12-month eligibility period or a lesser period of time as determined by the department for CPS or at-
risk child care.

G. Failure to use authorized child care: If authorized child care has not been used for five
consecutive scheduled days without a reason such as illness, sudden death, or family medical emergency, payment
may discontinue to the provider and the client will remain eligible for the remainder of their eligibility period. The
provider or the client shall notify the department within three business days after the fifth day of non-attendance.
Upon receiving notice from the provider or the client within the prescribed timefratme, the departiment shall issue a
notice to the client stating when the client’s placement will be closed and shall simultaneously issue a notice to the
provider stating when the last date of payment will be made. Providers shall be paid through the 14th day following
the first day of nonaitendance provided that the department was notified within the timeframe prescribed above. If
the department is not notified within the prescribed timeframe, the provider shall be paid through the last date of
attendance.

H. Change in Provider: If the parent or guardian changes providers, the provider shall be paid
through the 14th day following the first day of nonattendance provided that the department was notified within the
timeframe prescribed. If the department is not notified within the prescribed timeframe, the provider shall be paid
through the last date of attendance.

L. Work/education requirement: Child care benefits are paid only for families who are working,
attending school or participating in a job training or educational program and who demonstrate a need for care
during one or more of these activities, Clients who are receiving TANF are required to participate in a TANF-
approved activity unless they are exempt by TANF. Clients and caseworkers shall negotlate a reasonable amount of
study and travel titne durmg the apphcanon or recerttﬁcatxon process [

: Hate urses:| Child care benefits for cllents who are
preparmg for the acqulsmon of 8 GED shall be lirmted fo one year, The department may, in its discretion, exempt &
client or applicant from any eligibility requirement upon submission of a demonstration of incapacity.

J. Periods of absences: A household member may be absent from the home and will be considered as
living in the home and be counted in the household composition as long as the absent household member plans to
return to the home. Any parent or guardian who remains in the home must be working, attending school, or
participating in a job training or educational program. Temporary absence may include, but are not ln:mted 10,
attending school, working, trammg, or military service.

K. Special supervision: Child care benefits may be provided to children between the ages of 13 and
18 who are under the supervision of 2 court of law, or who are determined by a medical professional to require
supervision because of a diagnosis of a physical, emotional, or neurobiclogical impairment, or who are physically or
mentally incapable of caring for themselves. Children with special needs are prioritized relative to budget
availability.

L. Children enrolled in head start, kindergarten, schoo! or other programs: Child care benefits are not
paid during the hours that children are attending head start, kindergarten, New Mexico pre-K, schootl or other
programs.

[8.15.2.11 NMAC - Rp, 8.15.2.11 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2.12 RECERTIFICATION: Clients must recertify for services at the end of their eligibility period by
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complying with all requirements of initial certification. Clients who receﬂ%z&'iﬁ‘sﬁaiig atht oF bgfoﬁ bwo hundred
fifty percent of the federa] poverty level. If recertification is not completed in a timely manner, the case may be
closed on the last day of the month for which assistance is provided under the previous placement agreement., At
time of recertification, clients must provide proof of income, or proof of school enroliment. Changes in incorme,
household size, employment, training or educationa] status are noted in the client’s record, Co-payment, if
applicable, is re-determined at the time of recertification, ’
eligibility requirements, A 12-month certification peri

A. Eligfb}'litv may be granted for less than 12 months at the parent or guardian’s request,
B. Eligibility for CPS and at-risk child care may be ranted for less than 12 months a5 determined b
the department,

C. The client will remain eligible if a tempora change of activi occurs,

D. If a ¢lient experiences a non-temporary change in activity, the client will no longer be eligible to
receive assjstance if another activity is not obtained within the three-month grace period.

[8.15.2.12 NMAC - Rp, 8.15.2.12 NMAC, 10/1/2016; A, 10/1/2019; A/R, 9/18/2020]

8.15.2.13 CLIENT RESPONSIBILITIES: Clients must abide by the regulations set forth by the
department and utilize child care assistance benefits only while they are working, attending school or participating in
a training or educational program,

A, Co-payments: Co-payments are paid by all clients receiving child care assistance benefits, except
for CPS child care, at-risk child care, and qualified grandparents or legal guardians as defined in Paragraph (2) of
Subsection C 0f 8.15.2.11 NMAC. In the case of a public health emergency, the department secretary may waive
co-payments for families receiving child care. The depattment will pay providers the client’s approved rate, to
include required ¢o-payments, during the time of the public health emergency. Co-payments are determined by
income and household size. The co-payment schedule is published yearly at [hﬁ?fr#/%‘fd:efg!el%—ene-sem]
hgps://www.nmececd.or;z/child—care—assistance/.

B. Co-payments described in Subsection A of 8.15.2.13 NMAC, are used for determining the base
co-payment for the first eligible child. The formula for calculating the co-payment for the first full time child is
(low end of the monthly income bracket on the co-payment schedule + 200 percent of annual federal poverty level
for household size) X (low end of the monthly income bracket on the co-payment schedule) X 1.1 = monthly
copayment for first full time child, Base co-payments for cach additional child are determined at one half of the co-
payment for the previous child.

(1)) The first child is identified as the child requiring the most hours of child care,
(4] Each additional child will be ranked based on the most number of hours needed for child
care to the least number of hours needed for child care,

C. . Each child’s co-payment will be adjusted based on the units of services described in Subsection B
of 8.15.2.17 NMAC, as follows:

(1) full time care will be based on one hundred percent of the base co-payment;
2) part time 1 care will be based on seventy-five percent of the base co-payment;
(3) part time 2 care will be based on fifty percent of the base co-payment; and

(4)  parttime 3 care will be based on twenty-five percent of the base co-payiment.

D, Clients pay co-payments directly to their child care provider and must remain current in their
payments. A client who does not pay co-payments may be subject to sanctions.

E. The co-payment for a child shall not exceed the monthly provider reimbursement rate. If this
situation arises, the co-payment may be reduced in the amount by which it exceeds the monthly provider
reimbursement rate.

F, In-home providers: Parents who choose to use an in-home provider become the employer of the
child care provider and must comply with all federal and state requirements retated to employers, such as the
payment of all federal and state employment taxes and the provision of wage information, Anylparent whp chooses
to employ an in-home provider releases and holds the department harmless from ary and all actions resulting from
their status as an employer. Payments for in-home provider care are made directly to the parent.

G. Notification of changes: Clients must [aet 1 provide written
notification of changes that affect the need for care to their local child care assistance office, [>which] Changes
include, but are not limited to, any non-temporary change in activity, or changes to household [ : i
or-out;] composition, Notification must be provided within [five] 10 business days of the change. Clients who do
not comply with this requirernent may be sanctioned.

8.152NMAC 7
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H. Required application with New Mexico human services department’s child support enforcement
division {CSED):
(n When one or both of the child’s parents are absent from the home, the client shall apply
for child support though CSED within 12 months of initial application with the child care assistance program.

! {2) The following exceptions include but are not limited to: the client is receiving TANF; the
client is already receiving child support; the client is receiving financial support, including but not limited to
housing, clothing, food, transportation and funds, from the non-resident parent; there is a Jjoint custody agreement
and neither parent is ordered to pay support; parental rights have been terminated; the parent is a foster parent to the
child; the parent is an adoptive parent and provides proof of a single parent adoption; at-risk child care; a parent is
temporarily out of the home and is still considered part of the household; the client is a teen patent; the client is a
grandparent; puardian; parent is deceased or when good cause exists,

3 Good cause for refusal to apply may be granted when such application is not in the best
interest of the child or parent, including but not limited to the following circumstances:
@ there is possible physical or emotional harm to the child, parent or guardian;
[(3)] the child was conceived as a result of incest or rape;
(c} legal proceedings for adoption of the child are pending before a court; or
(d) the client is currently being assisted by a public or licensed private social agency
to resolive the issue of whether to keep the child or relinquish the child for adaption.
@) The applicant or recipient who makes a claim for good cause shall supply written

docurnentation to establish the claim. The caseworker shall not deny, delay, or discontinue subsidized child care
benefits pending a determination of good cause if the applicant or recipient has complied with the requirements to
furnish information,

(5) If the client is not exempted from applying with CSED and has not applied within the
required timeframe, the client’s case will be closed,
[8.15.2,13 NMAC - Rp, 8.15.2.13 NMAC, 10/1/2016; A, 10/1/2019; A/E, 03/16/2020; A, 8/1 1/2020; A/E,
9/18/2020]

8.152.16 DEPARTMENT RESPONSIBILITIES:
[he deparbment-willdnitiate-mid-certification-o

es to department clients in

[B:] A. The department pays child care providers who provide child care servic
a timely manner,

[€1 B. Child care assistance workers perform all casework functions in a timely manner, including the
processing of payments and notifications of case actions.

(B:] C. Child care assistance workers will perform all eligibility and recertification determinations within
10 working days upon receipt of all required documentation from the client,

[B<] D. Child care assistance workers notify clients and providers in writing of all actions, which affect
services, benefits, or provider payments or status, citing the applicable policy.

<] E. Child care assistance workers determine eligibility for all child care assistance programs except
for TANF. Eligibility for TANF is determined by the New Mexico human services department,

[G:] F. Child care assistance workers must inform parents of their right to choose their child care
providers and provide information on how to look for quality child care in a provider.

[H:] G. The department and other organizations approved by the department provide information and
orientation programs regarding child care assistance benefits, quelity child care issues, and the impact of child care
on the child’s physical, mental, social and emotional development to parents and providers,

[E]H. The department and other organizations approved by the department offers provider education
programs consisting of training on program participation requirements, parent and provider responsibilities,
licensing and registration requirements, payment issuance and background check processing, the competency areas
~ for child care providers as outlined by the office of child development, or the department, the importance of
providing quality child care, and other topics of interest to parents and providers, These education programs count
toward the continuing education hours required of providers by registration and licensing regulations.

(8.15.2.16 NMAC - Rp, 8.15.2.16 NMAC, 10/1/2016; A/E, 9/18/2020]

8.152.19 OVER PAYMENT AND RECOUPMENT: If a provider receives payment for services for
which he/she is not entitled, or a client receives benefits on behalf of their child for which he/she is not entitled, and
this results in an overpayment, the child care worker will initiate recoupnent procedures unless the early childhood

8.15.2 NMAC 8
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services director deems otherwise in exceptional circumstances. Recoupiients will only be sought from providers,
The department will not seck a recoupment from a client unless substantiated fraud by that client has been
determined, The client or provider must repay the amount of the overpayment to the department within 30 calendar
days of notification, unless the depariment determines that the amount is so large that it cannot be paid in one lump
s, In this case, the department may allow the client or provider to repay the amount over a payment period,
negotiated between the client and the department, usually not to exceed four months., Failure to pay the
overpayment within 30 days of the notice or failure to make regular payments under an agreed upon payment
schedule may result in sanctions including termination of benefits or referral of the account to a collection agency or
legal action.

[8.15.2.19 NMAC - Rp, 8.15.2.19 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2 NMAC




Kliehuis, Tracz, ECECD

C;n: Kliphuis, Tracy, ECECD
<t Friday, September 18, 2020 5:.09 PM
To: Debra A. CYFD Gonzales (debra.gonzales@state.nm.us)

Subject: ECEC Webpage posting

Eaty CHILOEHMED FO0F EESITHALS

Trais Kliphuis
Quality Assurance Manager

 Nmw MuIES (5053728656 Mobile
- Early Childhood Old PERA Building

o P R e A s 1120P De Peralt
Edueation & Care Depetint M 87505

Santa Fe, N 87505
- http://nmececd.org
e Frre
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K'IEhUIS Tracx ECECD

m: Kliphuis, Tracy, ECECD
Sent: Friday, September 18, 2020 5:18 PM
To: Debra A. CYFD Gonzales (debra.gonzales@state.nm.us)
Subject:

Sunshine Portal Posting

L=




Trais Kliphunis
Quality Assurance Manager

(505) 372-8656 Mobile
Cld PERA Building

1120 Paseo De Peralta
Santa fe, Nivt 87505
http://nmececd.org




KI'Ehuis, Tracz ECECD

('ﬁ\_am: Kliphuis, Tracy, ECECD
=ant: Friday, September 18, 2020 5:11 PM
To: Debra A. CYFD Gonzales (debra.gonzales@state.nm.us)

Subject: NM Kids Posting
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Trais Kliphuis
Quality Assurance Manager

(505) 372-8656 Mobile
Old PERA Building

1120 Pasen De Peralta
Santa Fe, NM 87505
http://nmececd.org
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Kliehuis, Tracz, ECECD

(m)m: Gonzales, Debra, ECECD
<ent: Monday, September 21, 2020 1:44 PM
To: Gonzales, Debra, ECECD
Ce: DudleyChavez, Claire, ECECD; Kliphuis, Tracy, ECECD; RebolledoRea, Alejandra, ECECD;
Brown, Kimberly, ECECD
Subject: Emergency Rule change to 8.15.2 NMAC - Providers
Attachments: 8.15.2 emergency amendment.pdf
Follow Up Flag: Follow up
Flag Status: Flagged
Hello,

Please see attached Emergency Rule Amendment to 8.15.2 NMAC ~ Child Care Assistance
Requirements for Child Care Assistance Programs for Clients and Child Care Providers.
Effective September 18, 2020.

The emergency rules to 8.15.2 NMAC are to support our New Mexico families during this
public health emergency. Please see attached amendments to 8.15.2 NMAC.

( , ese amendments are emergency rule amendments under NMSA 1978, §14-4-5.6. These
are temporary rule amendments. Pursuant to NMSA 1978, §14-4-5.6 (E), these emergency
amendments are not permanent and will expire if no permanent rule is adopted within one
hundred eighty days from the effective date of these emergency amendments.
valerierobles2618@gmail.com

o
ﬁ.* -’ * Debra A. Gonzales
.0 Policy Manager
Mrw Mexido debra.gonzales@state.nm.us
’ 505.231.5820
Early Childhood 1120 Paseo De Peralta

Felueation & Care Department  Santa Fe, NM 87504

& O
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KIiEhuis, Tracz, ECECD
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(o Gonzales, Debra, ECECD
went: Friday, September 18, 2020 5:41 PM
To: les@nmlegis.gov
Cc: Gongzales, Debra, ECECD; DudleyChavez, Claire, ECECD; Kliphuis, Tracy, ECECD
Subject: 8.15.2 NMAC Emergency Rule Change
Attachments: 8.15.2 emergency amendment.pdf

Please see the attachment for the following rule change:

EMERGENCY RULE AMENDMENTS TO 8.15.2 NMAC - Child Care Assistance
Requirements for Child Care Assistance Programs for Clients and Child Care Providers.
Effective March 16, 2020.

Please distribute to appropriate interim and standing legislative committees.

]
42# * * Debra A. Gonzales
e & Policy Manager
Mew Mexico debra.gonzales@state.nm.us

3 505,231.5620
o Earl}f Childhood 1120 Paseo De Peraita

(,  ducation & Care Department  Santa Fe, NM 87504

& O
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Kliphuis, Tracy, ECECD |

“m; Gongzales, Debra, ECECD

Sunt: Friday, September 18, 2020 5:55 PM

To: Gongzales, Debra, ECECD; Kliphuis, Tracy, ECECD

Cc: DudleyChavez, Claire, ECECD

Subject: 8.15.2 NMAC - Emergency Amendment - rule hearing participants
Attachments: 8.15.2 emergency amendment.pdf

Hello,

Please see attached Emergency Rule Amendment to 8.15.2 NMAC — Child Care Assistance
Requirements for Child Care Assistance Programs for Clients and Child Care Providers.
Effective September 18, 2020.

The emergency rules to 8.15.2 NMAC are to support our New Mexico families during this
public health emergency. Please see attached amendments to 8.15.2 NMAC.

These amendments are emergency rule amendments under NMSA 1978, §14-4-5.6. These
are temporary rule amendments. Pursuant to NMSA 1978, §14-4-5.6 (E), these emergency
amendments are not permanent and will expire if no permanent rule is adopted within one
( u,,__\nd red eighty days from the effective date of these emergency amendments.

*@_ b i Debra A, Gonzales
xE Policy Manager
MW debra.gonzales@state.nm.us
e g 505,231.5820
Ei’l‘f’l}’ Childhood 1120 Paseo De Peralta

Bducation & Care Depaifment  Santa Fe, N 87504




Gonzales, Debra, ECECD

To: DudleyChavez, Claire, ECECD; Girard, Kate, ECECD; Egan, Brendan, ECECD; RebolledoRea,
Alejandra, ECECD; Brown, Kimberly, ECECD; Groginsky, Elizabeth, ECECD

“\?m: Gonzales, Debra, ECECD

went: Friday, September 18, 2020 5:23 PM

Cc: Kliphuis, Tracy, ECECD; Sara Chavez (Sara.Chavez@state.nm.us)
Subject: FW: pdf copy: 8.15.2 nmac emergency amendment
Attachments: 8.15.2 emergency amendment.pdf

Hello all,

Attached is the 8.15.2 NMAC filed amendment,

Trais has posted the attachment on the NM Sunshine Portal, NM Kids and the ECECD website.

Have a great weekend all!

Debra

From: Ortiz, Matt, SRCA <Matt.Ortiz@state.nm.us>
Sent: Friday, September 18, 2020 4:10 PM
To: Kliphuis, Tracy, ECECD <TracyL.Kliphuis@state.nm.us>
_Ec: Gonzales, Debra, ECECD <debra.gonzales@state.nm.us>
( ‘bject: FW: pdf copy: 8.15.2 nmac emergency amendment

Hi tracy,
Here's the filed amendment. stay well, have a great weekend|
matt

Matthew Ortiz

Administrative Law Division Director
matt.ortiz@state.nm.us
505-476-7941

NEW MEXICO
State Records Center and Ar‘chwes

TORALGI BRI GF PLRLLT NESOSDE
Your Atoess to Pubilic Inforrnation

Follow us on Facebook

~>»> CONFIDENTIALITY NOTICE <<<

’K? ;5 electronic mait message, including any and/or all attachments, is for the sole use of the intended recipient(s), and may contain confidential

fd/or privileged information, pertaining to business conducted under the direction and supervision of the sending organization. Ali electronic mail
messages, which may have been established as expressed views and/or opinions (stated either within the electronic mail message or any of its
attachments), are left to the sole responsibility of that of the sender, and are not necessarily attributed to the sending organization. Unauthorized

i




interception, review, use, disclosure or distribution of any such information contained within this electronic mail message and/or its attachment(s)
is{are} strictly prohibited. If you are not the intended recipient, please contact the sender by replying to this electronic mait message, along with
the destruction all capies of the original electronic mail message (along with any attachments).

a

From: Ortiz, Matt, SRCA

Sent: Friday, September 18, 2020 4:03 PM

To: Gonzales, Debra, ECECD

Cc: Roybal, Jonathan, SRCA

Subject: pdf copy: 8.15.2 nmac emergerncy amendment

Hi Deb!

Always good hearing from you; you're a great sport] ©
Congrats on getting this emergency in! your rule will be published in issue 19.

Have a great weekend!
matt

Matthew Ortiz
Administrative Law Division Director

matt.ortiz@state.nm.us
505-476-7941

(. NEW MEXICO
Commission of Pubhc Recc}rds

at thee Stabe Recorrls Conter ang Sechdyas

Your Access to Public Information
Follow us on Facebook

>>> CONFIDENTIALITY NOTICE <<<

This electronic mail message, including any and/or all attachments, is for the sole use of the intended recipient(s), and may contain confidential
and/or privileged information, pertaining to business conducted under the direction and supervision of the sending organization. All electronic mail
messages, which may have been established as expressed views and/or opinions {stated either within the electronic mall message or any of its
attachments), are left to the sole responsibility of that of the sender, and are not necessarily attributed to the sending organization. Unauthorized
interception, review, use, disclosure or distribution of any such information contained within this electronic mail message and/or its attachment(s}
is{are) strictly prohibited, if you are not the intended recipient, please contact the sender by replying to this electronic mail message, along with
the destruction all copies of the original electronic mall message {along with any attachments).




a List of individuals to whom notice was mailed or sent
electronically as required by 1.24.25.14.A

¢ Names of child care assistance recipients may be requested through an IPRA
¢ Names of child care providers may be requested through an IPRA
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10/13/2020

~

Amendment

New Mexico Register / Volume XXXI, Issue 19/ October 13, 2029

This is an emergency amendment to 8.15.2 NMAC Sections 7, 9, 10, 11, 12, 13, 16, and 19, effective
September 18, 2020.

8.15.2.7 DEFINITTONS:

A, “Attending a job training or educational program” means actively participating in a job
training or educational program.

B. “At-risk child care” means a program for families at-risk of child protective services
involvement as determined by the department.

C. “CACFP” means the child and adult care food program, administered by the children, youth
and families department.

' D. “Child with a disability or special needs” means a child with an identified disability, health,

or mental health conditions requiring early intervention, special education services, or other specialized services
and supports; or children without identified conditions, but requiring specialized services, supports, or
monitoring.

E. “Child support enforcement division™ means the child support enforcement program
administered by New Mexico’s human services department, which collects child support from non-custodial
parerits.

F. “Closure” means the child care case is closed.

G. “Co-payment™ means the portion of the approved and agreed upon monthly child care cost
for clients receiving child care assistance that the client is required to pay to the child care provider. The
department’s payment to the provider is reduced by the co-payment amount.

H. “Demonstration of incapacity” means written documentation that an individual is unable to
fulfill an eligibility requirement, such as worlk, school, or the ability to provide child care, and should otherwise
be excluded, in whole or in pait, from the determination of eligibility. Written documentation of incapacity
includes, but is not limited to, the following; statements or letters on a physician’s/medical
professional’s/treatment provider’s letterhead stationary; statements, records or letters from a federal government
agency that issues or provides disability benefits; statements, records or letters from a state vocational
rehabilitation agency counselor; certification from a private vocational rehabilitation or other counselor that
1ssues or provides disability benefits,

[ L “Department” means the New Mexico children, youth and families department (CYFD).

[EF]1J. “Earned income” means income received as wages from employment or as profit from seli-
employment,

K. “Fluctuation of earnings” means a family with inconsistent or variable income throughout
the year. To calculate fluctuation of earning the department may;

) average family earnings over a period of time (e.g,, 12 months); or

(2) choose to discount temporary increases in income provided that a family
demonstrates an isolated increase in pay {e.g., short-tern overtime pay, temporary increase to pay, etc.) and is not
indicative of a permanent increase in income.

[F]L. “Homeless children and youth” means individuals who lack a fixed, regular, and adequate
nighttime residence, which ircludes:

(n Children and youth who are temporarily sharing the housing of other persons due to
loss of housing, economic hardship, or a similar reason; are living in motels, hotels, trailer parks (excludes
mebile homes), or camping ground due to the lack of alternative adequate accommeaodations; are living in
emergency or transitional sheliers; are abandoned in hospitals; or are awaiting foster care placement;

3] children and youth who have a primary nighttime residence that is a public or
private place not designed for or ordinarily used as a regular sleeping accommedation for human beings;

&) children and youth who are living in cars, parks, public spaces, abandoned
buildings, substandard housing, bus or train stations, or similar settings; and

@) migratory children who qualify as homeless for the purposes of this subtitle because
the children are living in circumstances described in Paragraphs (1) through {3) of this subsection.

164.64.110.134/nmac/inmregister/xxxi’8.15.2emeryg_amend_xxxi19.html
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10/13/2020 Amendment

] M. “Incidental money” means eamings of a minor child for occasional work performed such as
(\. baby-sitting, cutting lawns, and other similar activities.
(5] N. “Infant, toddler, preschoel, school age” means the age categories used for assigning child
care provider reimbursement rates, defined as follows:

(1) - infant: zero - 23 months;

) toddler: 24 -35 months;

3 preschool: three to five vear olds; and
(4 school age: six year olds and older.

[M] O. “Job training and educational program” means participation in a short or long term
educational or training program, including online programs which provides specific job skills which allow the
participant to enter the workforce and directly relates to enhancing job skills, including but not limited to the
acquisition of a general equivalency diploma (GED), English as a second language, literacy training, vocational
education training, secondary education including adult basic education and accredited high school programs, and
post-secondary institutions.

P. “Monthly gross earned and unearned income” means the monthly average, taking into
account the frequency of payment per type of income,

[M]1Q. “National accreditation status” means the achievement and maintenance of accreditation
status by an accrediting body that has been approved by CYFD. CYFD determines the program criteria and
standards to evaluate and approve accrediting bodies.

(1) The following are the only national accredltmg bodies that are approved by CYFD:
(a) the association of Christian schools international (ACSI);
_ (b) the council on acereditation (COA) for early childhood education and
after school programs; :
() the international Christian accrediting association (ICAA);
{d) the national accreditation comemission for early care and education
programs (NAC); '
o (e) the national association for the education of young uhlldren {(NAEYC)
( academy for early childhood program accreditation;
o ) the national association of family child care (NAFCC); or
{g) the national early childhood program accreditation (NECPA).
2) Effective July 15, 2014 accrediting bodies that have been previously approved by

CYFD that are not on the above list will no longer be CYFD approved national accrediting bodies.

[6:] R. “Non-temporary change in activity” means the family has experienced a change in activity
that does not meet the definition of a “temporary change in activity” as defined in Section CC below.

[B]S. “Non-traditional hours of care” means care provided between the afterhours of 7:00 p.m.
and 7:00 a.m. Menday through Friday or care provided during weekend hours between 12:00 a.m. Saturday
morning and 12:00 a.m. Monday morning.

(€] L. “Open case” means a case that has not been closed as a result of a failure to recertify, or that
has not been closed due to becoming otherwise ineligible for child care assistance benefits.

[R:] U. “Overpayment” means a payment of child care assistance benefits received by a client or
provider for which they are ineligible based on incomplete or inaccurate information provided by either the client
or the provider, or agency error.

[5:] ¥. “Child Protective services (CPS) child care” means child care services for children placed
in the custody of the child protective services of the department.

[F] W. “Provider types” means the characteristics of child care prov1ders which determine their
approved reimbursement rate, capacity, staffing levels ete. as follows:

(1) “In-home” care means care provided in the child’s own home.

(2)  “Registered home” means child care provided in the home of a provider who is
registered with the department to care for up to four children. All registered homes receiving child care assistance
subsidies must be enrolled and participate in the child and adult care food program (CACFEP), unless they are
exempt. :
3) “Licensed family child care home” means child care provided in the home of a
( provider who is licensed by the department to care for up to six children.

A

164.84.110.134/nmac/nmregister/xxxi/8.15.2emerg_amend_xxxi18.html
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10/13/2020 Amendment

4) “Licensed group child care home” means child care provided in the home of a
(\. provider who is licensed by the department to care for up to 12 children.
: &) “Licensed center” means child care provided in a non-residential setting, which is
licensed by the department to provide such care.

(6) “Out-of-school time care” means child care provided to a kindergartner or school
age child up to age 13 immediately before or immediately after a regularly scheduled school day or when regular
school is not in session.

[Y:] X. “Recertification” means the process by which a client’s eligibility to continue to receive

. child care assistance benefits are determined.

[¥] Y. “Registration/educational fee” means a fee charged to private pay and families receiving
child care assistance for materials and supplies.

[¥W:] Z. “SNAP” means the supplemental nutrition assistance program administered by the U.S.
department of agriculture, which helps low-income families purchase healthy food. SNATP was previously
referred to as food stamps employment and training program.

[X] AA. “Star level” means a license indicating the level of quality of an early childhood program. A
greater number of stars indicates a higher level of quality.

[Y7] BB. “Suspension” means that the child care case remains eligible, but benefits are not paid to the
provider.

[£] CC. “TANF” means the temporary assistance to needy families program administered by the U.S.
department of health and human services. TANF is the successor to the aid to families with dependent children
{AFDC) program and provides cash assistance to qualified low-income families with dependent children.

[A=| DD. “Teen parent” means a biological parent under the age of 20 who is attending high
school, working towards a general equivalency diploma (GED) or attending any other job skills training or
educational programs directly related to enhancing employment opportunities.

[BB:] EE. “Termination” means the child care case will be ¢losed due to cause.
[€€:] EE. “Temporary change of activity” means oue of the following events that does not
PN exceed three months: : . '
( ; (1) limited absence from work for emploved parents for periods of family leave
(including parental leave) or sick leave;
2) interruption in work for a seasonal worker who is not working between regular
industry work seasons;
3) student holiday or break for a parent participating in training or education;
()] reduction in work, training or education hours, as long as the parent is still working
or attending training or education; and
(5) cessation of work or attendance at a training or education program less than 90
days.
[BB] GG. “Underpayment” means a payment made by the department for services provided
which did not fully retmburse the client or provider.
[EE] HH. “Unearned income” means income in the form of benefits such as TANF,

workmen’s compensation, social security, supplemental security income; child support, pensions, contributions,
gifts, loans, and grants which does not meet the definition of earned income.

[FE] II. “Working” means employment of any type, including self-employment and telewerking. For
TANTF recipients, this includes work experience or community service or any other activity that meets the TANF

work activity requirements. _
[8.13.2.7 NMAC - Rp, 8.15.2.7 NMAC 10/1/2016, A, 2/172017; A, 10/1/2019; A/E, 9/18/2020]

8.15.2.9 PRIORITIES FOR ASSISTANCE: Any funds received by the department under the child
care development fund and other sources are expended for child care assistance pursuant to the following
priorities:
A, Priority one: Clients receiving temporary assistance to needy families {TANF) benefits are
considered priority one clients. _
1) Participation exemption: The human services department grants participation
L.’ exemptions to TANF clients who cannot locate child care. The children, youth and families department is

164.64.110.134/nmac/nmregister/xxxi/8.15.2emerg_amend_xxxi19.html

3/9




10/13/2020

(0

e

Amendment

responsible for the verification of the TANF participant’s inability to locate child care. Reasons fora
participation exemption due to lack of child care are as follows:

(a) the unavailability of appropriate child care within a reasonable distance
from the individual’s home or work site;
(b} the unavailability or unsultabthty of informal child care by a relative or
under other arrangements; or
(c) the unavailability of appropniate and affordable formal child care by a
relative or under other arrangements. '
(2) A person who applies for participation exemption for any or all of the above

reasons is referred te the children, vouth & families department child care resource and referral. The child care
resource and referral assists the client with location of child care. The final validation/verification of a client’s
inability to locate child care is determined by the child care services bureau supervisor in conjunction with his/her
supervisor. A client who receives a participation exemption due to lack of child care is requiréd to re-apply for
the exemption every six months. If a person disagrees with the determination of their eligibility for a
participation exemption, they may apply for a fair hearing with the human services department {HSD). HSD is
responsible for providing notice of the approval or denial of a participation exemption.

B. Priority one A: [RESERVED]

C. Priority one B: Child care assistance for income eligible families whose income is at or below
one hundred percent of the federal poverty level, adjusted annually in accordance with federal guidelines. The
department prioritizes child care services within priority one B for children with special needs, disabilities,
homeless families, and for teen parents.

D. Priority two: Families transitioning off TANF and clients who have received a TANE
diversionary payment. Clients must have received TANF for at least one month, or a diversionary payment, in
the past 12 months in order to qualify for priority two. Only clients transitioning off TANF whose TANF cases
are closed at least in part due to increased earnings or loss of earned income deductions are eligible for priority
two. Priority two clients do not have to meet income eligibility requirements during their 12 consecutive month
period of eligibility for priority two child care.

E. Priority three: [RESERVED]

F. Priority four: Child care assistanice for families whose income is above one hundred percent
of the federal poverty level but at or below two hundred percent of the federal poverty level, adjusted annually in
accordance with federal gutdelines. These families are certified for a 12 month block of time and will remain
eligible at or below two hundred fifty percent of the federal poverty level. Exceptions to the 12 month
certification period are included in 8.15.2.11 NMAC. The department prioritizes child care services within
priority four for children with special needs, disabilities, homeless families, and for teen parents.

G. Child protective services (CPS) child care: The department pays for CPS child care as
determined by the protective services of the department. Income requirements and copayments are waived for
clients in this priority.

H. At-risk child care: In addition to these priorities, the department pays for at-risk protective
services child care as approved by the department. Child care benefits are provided for a minimum of six months
to support the family. Income requirements and copayments are waived for clients in this priority.

[8.152.9 NMAC - Rp, 8.15.2.9 NMAC, 10/1/2016; A; 10/1/2019; A/E, 9/18/2020]

8.15.2.10 APPLICATION PROCESS:
Al Clients apply for child care assistance benefits by presenting the following documents to

establish ehclblhtv in person at the local chlld care ofﬁpe[—b‘pﬁn-arneed-wcqtrest-by-thc-chcmrﬁnhpmmm

n a completed signed application form; ‘

(2) current proof of earned income or participation in the temporary assistance to needy
families (TANF) program; social security numbers or assigned TANF identification numbers may be used to
verify TANF participation or receipt of child care support;

3) school schedule or verification of educational activity, if applicable;
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(4) demonstration of incapacity for second parent or legal guardian, if applicable;
[€h] (5) verification of birth for all applicant’s household children;
[€53] (6) proof of unearned income;
[(®)] (7) proof of New Mexico home address; and
[7] (8) CYFD approved provider.

B. Upon a need or request by the client, the department may approve a client to submit their
nitial application by fax, email, or mail. Clients shall have 14 calendar days after initial submission of an
application to submit all other required forms. Under documented extenuating circumstances and with approval
from the early childhood services director, clients may be given longer than 14 days but no more than 30 days to
submit required documentation, ' .

[B:] C. Assistance is provided effective the first day of the month of application if all of the following

apply:

(1) the client s utilizing child care services;

(2) the client is emploved, attending school or & training program. In the case of a
public health emergency, the department secretary may waive the requirement for employment, attending school
or a training program; and ‘

3) the eligible provider to be paid was providing care from the first day of the month
forward. :

[8.15.2.10 NMAC - Rp, 8.15.2.10 NMAC, 10/1/2016; A/E, 03/16/2020; A, 8/11/2020; A/E, 9/18/2020]

8.15.2.11 ELIGIBILITY REQUIREMENTS: Clients are eligible for child care assistance benefits
upon meeting the requirements for eligibility as determined by the department and federal regulation.
A, Child care staff will initiate communication at the tnitial eligibility determination of their

eligibility period to provide outreach and consumer education with a case management approach and
coordination of services to support families.

_ B. Eligibility period: Based upon the client meeting all eligibilitv requirements, a 12-month
certification period will be granted.

(0 Eligibility may be granted for less than 12 months at the parent or guardian’s
request.

(2) Eligibility for CPS and at-risk child care may be granted for less than 12 months as
determined by the department.

3) Eligibilitv may_be granted for up to three months for seeking employment.

[633] (4) The client will remain eligible if a temporary change of activity oceurs.

[6h] () If a client experiences a non-temporary change in activity, the client will no longer
be eligible to receive assistance if another activity is not obtained within the three-month grace period.

C. Income eligibility determination:

(1} The household: The household includes biological parents, stepparents, and fegal
guardians living in the household, thereby constituting an economic unit, and any dependents of the
aforementioned who are under 18 years of age. Grandparents will be considered household members only if they
are legal guardians of the children, are providing for the phyvsical and emotional needs of the children, and are
applying for child care benefits on behalf of the children.

{2) Allowed exclusions from the household for co-payment calculation only: Excluded
from the household for co-payment calculation purposes only are grandparents or legal guardians who have taken
custody/guardianship of children due to circumstances such as but not limited to death of biological parents or
other docurnented circurnstances such as mental or physical incapacity of biological parents to care for the child
or chuldren. Grandparents or legal guardians in this situation are required to qualify for child care assistance as
per Paragraph (4) below and, upon qualification, have the required co-payment waived.

(3) Adult dependent children: 18 vear old dependent children must be attending school
to be counted in the household. Incidental money eamed by dependent children is not to be counted as household
incorme.

(4) Household income: Income eligibility for benefits is determined by the number of
members in the household and the total countable gross monthly eamed and uneamed income. Eligibility
determinations will take into account irregular fluctuations of earnings to income based on the client’s individual
circumstances, :
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(5) Family assets: A family’s assets may not exceed one million doltars.
(0) Countable earned and unearned income: The following sources of income are

counted when computing a family’s eligibility for assistance and for determining the co-payment (if applicable):
income from employment by working for others or from self-employment; child support payments; alimony
payments; veterans administration (VA) payments except VA payments for educational purposes and disability;
union payments; unemployment or workman’s compensation; railroad retirement benefits; pensions; TANF
benetits, including diversion payments; royalties; income from rental property; social security benefits; work
study income; overtime shall be counted at CYFD’s discretion if CYFD determines that the applicant is paid
overtime on a regular basis.

(7} Exempt income: The types of income not counted when computing eligibility or
co-payments include but are not limited to: eamnings of a dependent child who is under 18 and in school; SNAP:;
military food and housing allowances; an increase in military salary or allowances due to “temporary national
emergency status beginning September 11, 20017; third party payments; energy assistance benefits; foster care
payments; adoption subsidies; VA payments for educational purposes and disability; loans; child or adult
nutrition programs; income tax refunds; payments for educational purposes; compensation under the Domestic
Volunteer Services Act and the volunteers in service to America (VISTA) program or Americorp; Work
[nvestment Act (WIA) payments made to dependent children; relocation payments; department of vocational
rehabilitation (DVR} training payments; in-kind gifts; cash giils; employer reimbursements; overtime, unless
CYFD determines that the applicant is paid overtime on a regular basis; payments from special funds such as the
agent orange settlement fund or radiation exposure compensation settlement fund; lump sum payments such as
those resulting from insurance settlements and court judgments; or other resources such as savings, individual
retirement accounts (IRAs), vehicles, certificates of deposits (CDs) or checking accounts. In the case of a public
health emergency, the department secretary_may disregard certain temporary income, such as federal stimulus
payments; unemployment benetits, or hazard pay.

' (8) Verification of income: Clients applying for child care assistance benefits are
required to verify income by providing current proof of income for all members of the household who receive
income. Self-employed clients must show proof of business expenses in order for the countable self-employment
income to be determined. A self-employed individual who does not show a profit that is equal to federal
minimum wage times the amount of hours needed per week within 24 months from the start date of receiving
child care assistance will be evaluated by the child care assistance supervisor, at which point services may be
discontinued.

D. Residency requirement: An applicant of child care assistance and a child care provider must
be a resident of the state of New Mexico. Proof of residency is required.
E. Citizenship: Any child receiving child care assistance must be a citizen or legal resident of

the United States [*Orfqn&hﬁﬁahembmmbyapphcﬂﬁv&&erﬁ—}ws—ﬁvcﬁhrdﬁmﬁm

| 8 Age requirement: Child care benefits are paid for children between the ages of six weeks up
to the day in which the child tumns 13 years old. Eligibility determinations made prior to a child turning 13 years
old may be granted a 12-month eligibility period or a lesser period of time as determined by the department for
CPS or at-risk child care.

G. Failure to use authorized child care: If authorized child care has not been used for five
consecutive scheduled days without 2 reason such as illness, sudden death, or family medical emergency,
payment may discontinue to the provider and the client will remain eligible for the remainder of their eligibility
period. The provider or the client shall notify the department within three business days after the fifth day of
non-attendance. Upon receiving notice from the provider or the client within the prescribed timeframe, the
department shall issue a notice to the client stating when the client’s placement will be closed and shall
simultaneously issue a notice to the provider stating when the last date of payment will be made. Providers shatl
be paid through the 14th day following the first day of nonattendance provided that the department was notified
within the timeframe prescribed above. [f the department is not notified within the prescribed timeframe, the
provider shall be paid through the last date of attendance.

H. Change in Provider: If the parent or guardian changes providers, the provider shall be paid
through the 14th day following the first day of nonattendance provided that the department was notified within
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 the timeframe prescribed. If the department is not notified within the prescribed timeframe, the provider shall be

paid through the last date of attendance,

L Work/education requirement: Child care benefits are paid only for families who are working,
attending school or participating in a job training or educational program and who demonstrate a need for care
during one or more of these activities. Clients who are receiving TANF are required to participate in a TANF-
approved activity unless they are exempt by TANF. Clients and caseworkers shall negotiate a reasonable amount

of study and travel time during the application or recertification process. [€hitdeare-wittmotbe-paichdurimg -t
mmmﬁwﬁmﬂmmgﬁtmmm] Child care benefits for

chents WhO are preparmo for the aCCllJ.lSlthn ofa GED shall be 1:m1ted to one year. The denartment may, | in its

MPMW_

J. Periods ot absences: A household member may be absent from the home and will be
considered as living in the home and be counted in the household composition as long as the absent household
member plans to return to the home. Any parent or guardian who remains in the home must be working,
attending school, or participating in a job training or educational program. Temporary absence may include, but
are not limited to, attending school, working, training, or military service.

K. Special supervision: Child care benefits may be provided to children between the ages of 13
and 18 who are under the supervision of a court of law, or who are determined by a medical professional to
require supervision because of a diagnosis of a physical, emotional, or neurobiological impairment, or who are
physically or mentally incapable of caring for themselves. Children with special needs are prioritized relative to
budget availability.

L. Children enrolled in head start, kindergarten, school or other programs: Child care benefits
are not paid during the hours that chikdren are attending head start, kindergarten, New.Mexico pre-K, school or
other programs.

[8.15.2.11 NMAC - Rp, 8.15.2.11 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2.12 RECERTIFICATION: Clients must recertify for services at the end of their eligibility period
by complying with all requirements of initial certification. Clients who recertify will qualify at or below two
hundred fifty percent of the federal poverty level. If recertification is not completed in 2 timely manner, the case
may be closed on the last day of the month for which assistance is provided under the previous placement
agreement. At time of recertification, clients must provide proof of income, or proof of school enrollment.
Changes in income, household size, employment, training or educational status are noted in the client’s record.
Co-payment, if applicable, is re-determined at the time of recertification. Recertification period is based upon the

. client meeting all eligibility requirements. A 12-month certification period will be granted unless one of the

following apply:

A, Eligibility may be granted for less than 12 months at the parent or guardian’s request.

B. Eligibility for CPS and at-risk child care may be granted for less than 12 months as
determined by the department,

C. The client will remain eligible if 4 temporary change of activity occurs.

D. [f a client experiences a non-temporary change in activity, the client will no longer be eligible

_ to receive assistance if another activity is not obtained within the three-month grace period,

[8.15.2.12 NMAC - Rp, 8.15.2.12 NMAC, 10/1/2016; A, 10/1/2019; A/E, 9/18/2020]

8.15.2.13 CLIENT RESPONSIBILITIES: Clients must abide by the regulations set forth by the
department and utilize child care assistance benefits only while they are working, attending school or
participating in a training or educational program. _

A, Co-payments: Co-payments are paid by all clients receiving child care assistance benefits,
except for CPS child care, at-risk child care, and qualified grandparents or legal guardians as defined in
Paragraph (2) of Subsection C 0f 8.15.2.11 NMAC. In the case of a public health emergency, the department
secretary may waive co-payments for families receiving child care. The deparunent will pay providers the
client’s approved rate, to include required co-payments, during the time of the public health emergency. Co-
payments are determmed by income and household size. The co-payment schedule is published yearly at
1 bttps:/‘'www.nmececd.org/child-care-assistance/,
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B. Co-payments described in Subsection A of 8.15.2.13 NMAC, are used for determining the
base co-payment for the first eligible chiid. The formula for calculating the co-payment for the first full time
child is (low end of the monthly income bracket on the co-payment schedule + 200 percent of annual federal
poverty level for household size) X (low end of the monthly income bracket on the co-payment schedule) X 1.1 =
monthly copayment for first full time child. Base co-payments for each additional thld are determined at one
half of the co-payment for the previous child.

(1) The first child is identified as the child requiring the most hours of child care.
2) Each additional child will be ranked based on the most number of hours needed for
child care to the least number of hours needed for child care.
G Each child’s co-payment will be adjusted based on the units of services described in
Subsection E of 8.15.2.17 NMAC, as follows:
1) full time care will be based on one hundred percent of the base co-payment;
(2) part time | care will be based on seventy-five percent of the base co-payment;
3 part time 2 care will be based on fifty percent of the base co-payment; and
(4) part time 3 care will be based on twenty-five percent of the base co-payment.
D. Clients pay co-payments directly to their child care provider and must remain current in their
payments. A client who does not pay co-payvments may be subject to sanctions.
E. The co-payment for a child shall not exceed the monthly provider reimbursement rate. If this

situation arises, the co-payment may be reduced in the amount by which it exceeds the monthly provider
reimbursement rate.

F. In-home providers: Parents who choose to use an in-home provider become the employer of
the child care provider and must comply with all federal and state requirements related to employers, such as the
payment of all federal and state employment taxes and the provision of wage information. Any parent who
chooses to employ an in-home provider releases and holds the department harmless from any and all actions
resulting from their status as an employer. Payments for in-home provider care are made directly to the parent.

G. Notification of changes: Clients must [motify-thedepartentofchanees| provide written
notification of changes that affect the need for care to their local child care assistance office. [whieh] Changes
include, but are not limited to, any non-temporary change in activity, or changes to household [members-moving
rer-eut;] composition. Notification must be provided within [five] 10 business days of the change. Clients who
do not comply with this requirement may be sanctioned.

H. Required application with New Mexico human services department’s child support
enforcement division {CSED}:
N When one or both of the child’s parents are absent from the home, the client shall

apply for child support though CSED within 12 months of initial application with the child care assistance
program, '

2) The following exceptions include but are not limited to: the client is receiving
TANF; the client is already receiving child support; the client is receiving financial support, including but not
limited to housing, clothing, food, transportation and funds, from the non-resident parent; there 15 a joint custody
agreement and neither parent is ordered to pay support; parental rights have been terminated; the parent is a foster
parent to the child; the parent is an adoptive parent and provides proof of a single parent adoption; at-risk child
care; a parent is temporarily out of the home and is still considered part of the household; the client is a teen
parent: the client is a grandparent; guardian; parent is deceased or when good cause exists.

3) (Good cause for refusal to apply may be granted when such application is not in the
best interest ot the child or parent, including but not limited to the following circumstances:
{a} there is possible physical or emotional harm to the child, parent or
guardian;
(b) the child was conceived as a result of incest or rape;
(c) legal proceedings for adoption of the child are pending before a court; or
{d) the client is currently being assisted by a public or licensed private social
agency to resolve the issue of whether to keep the child or relinquish the child for adoption.
4) The applicant or recipient who makes a claim for good cause shall supply written

documentation to establish the claim. The caseworker shall not deny, delay, or discontinue subsidized child care
benefits pending a determination of good cause if the applicant or recipient has complied with the requirements to
furnish information.
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(5) [f the client is not exempted from applying with CSED and has not applied within
the required timeframe, the client’s case will be closed.
[8.15.2.13 NMAC - Rp, 8.15.2. 13 NMAC, 10/1/2016; A, 10/1/2019; A/E, 03/16/2020: A, 8/11/2020; A/E,
9/18/2020]

8.15.2.16 DEPARTMENT RESPONSIBILITIES:
farmies:]

[B:] A. The department pays child care providers who provide child care services to department
clients in a timely manner. ' A

[€-] B. Child care assistance workers perform all casework functions in a timely manner, including
the processing of payments and notifications of case actions.

(Bl €. Child care assistance workers will perform all eligibility and recertification determinations
within 10 working days upon receipt of all required documentation from the client.

[B=] D. Child care assistance workers notify clients and providers in writing of all actions, which
affect services, benefits, or provider payments or status, citing the applicable policy.

[FIE. Child care assistance workers determine eligibility for all child care assistance programs
except for TANF. Eligibility for TANF is determined by the New Mexico human services department.

[6:] E. Child care assistance workers must inform parents of their right to choose their child care
providers and provide information on how to look for quality child eare in a provider.

[FE] G.  The department and other organizations approved by the department provide information and
orientation programs regarding child care assistance benefits, quality child care issues, and the impact of child
care on the child’s physical, mental. social and emotional development to parents and providers.

[F]H. The department and other organizations approved by the department offers provider education
programs consisting of training on program particjpation requirements, parent and provider responsibilities,
licensing and registration requirements, payment issuance and background check processing, the competency
areas for child care providers as outlined by the otfice of child development, or the department, the importance of
providing quality child care, and other topics of interest to parents and providers. These education programs
count toward the continuing education hours required of providers by registration and licensing regulations.
[8.15.2.16 NMAC - Rp, 8.15.2.16 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2.19 OVER PAYMENT AND RECOUPMENT: If a provider receives payment for services for
which he/she is not entitled, or a client receives benefits on behalf of their child for which he/she is not entitled,
and this results in an overpayment, the child care worker will initiate recoupment procedures unless the early
childhood services director deems otherwise in exceptional circumstances. Recoupments will only be sought
from providers. The department will not seek a recoupment from a client unless substantiated fraud by that client
has been determined. The client or provider must repay the amount of the overpayment to the department within
30 calendar days of notification, unless the department determines that the amount is so large that it cannot be
paid in one lump sum. In this case, the department may allow the client or provider to repay the amount over a
payment period, negotiated between the client and the department, usually not to exceed four months. Failure to
pay the overpayment within 30 days of the notice or failure to make regular payments under an agreed upon
payment schedule may result in sanctions including termination of benefits or referral of the account to a
collection agency or legal action. ‘

[8.15.2.19 NMAC - Rp, 8.15.2.19 NMAC, 10/1/2016; A/E, 9/18/2020]
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TITLE 8 SOCIAL SERVICES
CHAPTER 15 CHILD CARE ASSISTANCE
PART 2 REQUIREMENTS FOR CHILD CARE ASSISTANCE PROGRAMS FOR CLIENTS AND

CHILD CARE PROVIDERS

8.15.2.1 ISSUING AGENCY: Children, Youth and Families Department.
[6.15.2.1 NMAC - Rp, 8.15.2.1 NMAC, 10/1/20186]

8.152.2 "~ SCOPE: This policy applies to all clients seeking child care assistance benefits, all child care
providers who provide services to clients qualifying for assistance benefits, and employees of the department who
determine eligibility for child care assistance benefits. (See 8.13.2.8 NMAC for detailed list.)

[8.15.2.2 NMAC - Rp, 8.15.2.2 NMAC, 10/1/2016)

8.15.2.3 STATUTORY AUTHORITY: NMSA section 9-2A-7 {1991).
[8.15.2.3 NMAC - Rp. 8.15.2.3 NMAC, 10/1/2016]

8.15.2.4 DURATION: Permanent
[8.15.2.4 NMAC - Rp, 8.15.2.4 NMAC, 10/1,2016]

8.15.2.5 EFFECTIVE DATE: October 1, 2016, unless a later date is cited at the end of section.
[8.15.2.5 NMAC - Rp, 8.15.2.5 NMAC, 10/1/2016]

8.15.2.6 OBJECTIVE: .

A. To establish standards and procedures for the provision of child care assistance benefits to eligible
clients and to establish the rights and responsibilities of child care providers who receive payment for providing child
care services to clients receiving bencfits. To establish minimum requirements for eligibility for program
participation and for the provision of child care services to children whose farnilies are receiving benefits and to allow
children receiving these benefits access to quality child care settings that promote their physical, mental, emotional,
and social development in a safe environment. '

B. Permissive language such as "may or may be" when referring to actions taken by the department,
address situations where it is not always prudent or practical to apply these actions. It is not meant to reduce the
weight of these actions nar should the intent of the policies be circumvented due to this wording. This language is
intended to be construed in a fiscally respensible and equitable manner, keeping in mind that consistency in
application is the ultimate goal.

[8.152.6 NMAC - Rp, 8.15.2.6 NMAC, 10/1/2016]

8.15.2.7 DEFINITIONS:

Al “Attending 2 job training or educational program” means actively participating in a job
training or educational program.,

B. “At-risk child care” means a program for families at-risk of child protective services
invoivement as determined by the department.

C. “CACFP” means the child and adult care food program, administered by the children, youth and
families department.

D. “Child with a disability or special needs” means a child with an identified disability, health, or

mental health conditions requiring carly intervention, special education services, or other specialized services and
supports; or children without identified conditions, but requiring specialized services, supports, or monitoring.

E. “Child support enforcement division” means the child support enforcement program
administered by New Mexico’s human services department, which collects child support from non-custodial parents.

F. “Closure” means the child care case is closed.

G. “Co-payment™ means the portion of the approved and agreed upon monthly child care cost for

clients receiving child care assistance that the client is required to pay to the child care provider. The department’s
payment to the provider is reduced by the co-payment ainount.

H. “Demonstration of incapacity” means written documentation that an individual is unable to
fulfill an eligibility requirement, such as work, school, or the ability to provide child care, and should otherwise be
excluded, in whole or in part, from the determination of eligibility. Written documentation of incapacity includes, but
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is not limited to, the following: statements or letters on a physician’s/medical professional’s/treatment provider’s

( .\ letterhead stationary; statements, records or letters from a federal government agency that issues or provides disability
benefits; statements, records or letters from a state vocational rehabilitation agency counselor; certification from a
private vocational rehabilitation or other counselor that issues or provides disability benefits.

I. “Department” means the New Mexico children, youth and families department (CYFD).
J. “Farned income™ means income received as wages from employment or as profit from self-
emplovment.
K. “Fluctuation of earnings” means a family with inconsistent or variable income throughout the
year. To calculate fluctuation of earning the department may:
' (1) average family eamings over a period of time (e.g., |2 months); or
) choose to discount temporary increases in income provided that a family

demonstrates an isolated increase in pay (e.g., short-term overtime pay, temporary increase to pay, etc.) and is not
indicative of a permanent increase in income.

L. “Homeless children and youth” means individuals who lack a fixed, regular, and adequate *
nighttime residence, which includes;
(1) Children and youth who are temporarily sharing the housing of other persons due to

loss of housing, economic hardship, or a similar reason; are living in motels, hotels, trailer parks {excludes mobile
homes), or camping ground due to the lack of alternative adequate accommodations; are livi ing in emergency or
transitional shelters; are abandoned in hospitals; or are awaiting foster care placement;

2 children and youth who have a primary nighttime residence that is a public or private
place not designed for or ordinarily used as a regular sleeping accommodation for human beings:
(3) children and youth whe are living in cars, parks, public spaces, abandoned buildings,
substandard housing, bus or train stations, or similar settings; and
@) migratory children who qualify as homeless for the purposes of this subtitle because the
ghlldren are living in circumstances described in Paragraphs (1) through (3) of this subsection.
ML “Incidental money” means earnings of a minor child for occasional work performed such as
baby-sitting, cutting lawns, and other similar activities.
RN N. “Infant, toddler, preschool, school age” means the age categories used for ass1gn1n0 child care
( provider reimbursement rates, defined as-follows:
(1) infant: zero - 23 months;
(2) toddler: 24 -35 months;
3) preschool: three to five vear olds; and
) school age: six vear olds and older.
0. “Job training and educational program™ means participation in a short or long term

educational or training program, including online programs which provides specific job skills which allow the
participant to enter the workforce and directly relates to enhancing job skills, including but not limited to the
acquisition of a general equivalency diploma (GED), English as a second language, literacy training, vocational
education training, secondary education including adult basic education and accredited high school programs, and
post-secondary institutions.

P. “Monthly gross earned and unearned income” means the monthly average, taking into account
Yg g g
the frequency of payment per type of income.
Q. “National accreditation status” means the achieverent and maintenance of acereditation status

by an accrediting body that has been approved by CYFD. CYFD determines the program criteria and standards to
evaluate and approve accrediting bodies.

(1) The following are the only national accrediting bodies that are approved bv CYFD:
(a) the association of Christian schools international (ACSI);
(b} the council on accreditation (COA) for early childhood education and after
school programs, .
() the international Christian accrediting association {(ICAA);
(d) the natienal accreditation commission for early care and education programs
{NAC), :
: (e} the national association for the education of young children (NAEYC)
academy for early childhood program accreditation;
(f) the national association of family child care (NAFCC); or
K# /;. (g) the national early childhood program accreditation (NECPA).
=4
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- 2) Effective July 13, 2014 accrediting bodies that have been previously approved by
( ™ CYFD that are not on the above list will no longer be CYFD approved national accrediting bodies.
R. “Non-temporary change in activity™ means the family has experienced a change in activity that
does not meet the definition of a “temporary change in activity” as defined in Section CC below.
S. “Non-traditional hours of care” means care provided between the afterhours of 7:00 p.m. and
7:00 a.m. Monday through Friday or care provided during weekend hours between 12:00 a.m. Saturday morning and
12:00 a.m. Monday moming.

T. “Open case” means a case that has not been closed as a result of a failure to recertify, or that has
not been closed due to becoming otherwise ineligible for child care assistance benefits.
. “QOverpayment” means a payment of child care assistance benctits received by a clicnt or

provider for which they are ineligible based on incomplete or inaccurate information provided by either the client or
the provider, or agency error. :

V. “Child Protective services (CPS) child care” means child care services for children placed in
the custody of the child protective services of the department. ‘
W. “Provider types” means the characteristics of child care providers, which determine their
approved reimbursement rate, capacity, staffing levels ate. as follows:
(I “In-home” care means care provided in the child’s own home.
) “Registered home™ means child care provided in the home of a provider who is

registered with the department to care for up to four children. All registered homes receiving child care assistance
subsidies must be enrolled and participate in the child and adult care food program {CACFP), unless they are exempt.
&) “Licensed family child care home” means child care provided in the home of 2
provider who is licensed by the department to care for up to six children.
) “Licensed group child care home” means child care provided in the home of a
provider who is licensed by the department to care for up to 12 children.
&) “Licensed center” means child care provided in a non-residential setting, which is
licensed by the department to provide such care. '
(6) “Out-of-school time care” means child care provided to a kindergartner or school age
T child up to age 13 immediately before or immediately after a regularly scheduled school day or when regular school
( 13 not in session. .
X. “Recertification™ means the process by which a client’s eligibility to continue to receive child
care assistance benefits are determined.
Y. “Registration/educational fee” means a fee charged to private pay and families receiving child
care assistance for materials and supplies.
Z. “SNAP” means the supplemental nutrition assistance program administered by the U.S.
department of agriculture, which helps low-income families purchase healthy food. SNAP was previously referred to
as food stamps employment and training program.

AA. “Star level” means a license indicating the level of quality of an early childhood program. A
greater number of stars indicates a higher level of quality.

BB. “Suspension” means that the child care case remains eligible, but benefits are not paid to the
provider.

CC. “TANF” means the temporary assistance to ncedy families program administered by the U.S.

department of health and human services. TANF is the suceessor to the aid to families with dependent children
{AFDC) program and provides cash assistance to qualified low-income families with dependent children.

DD. “Teen parent” means a biological parent under the age of 20 who is attending high school,
working towards a general equivalency diploma (GEDY) or attending any other job skills training or educational
programs directly related to enhancing employment opportunities.

EE. “Termination™ means the child care case will be ¢losed due to cause.
FF. “Temporary change of activity” means one of the following events that does not exceed three
months:
(1) limited absence from work for employed parents for periods of family leave {including
parental leave) or sick leave;
(2) interruption in work tor a seasonal worker who is not working between regular industry

work seasons;
3 . student holiday ot break for a parent participating in training or education;

s
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) reduction in work, training or education hours, as long as the parent is still working or
attending training or education; and
(5) cessation of work or attendance at a training or education program less than 90 days.

GG. “Underpayment” means a payment made by the department for services provided which did not
fully reimburse the client or provider.

HH. “Unearned income” means income in the form of benefits such as TANF, workmen’s
compensation, social security, supplemental security income; child support, pensions, contributions, gifts, loans, and
grants which does not meet the definition of earned income.

IL. “Working” means employment of any type, including self-emplovment and teleworking. For
TANF recipients, this includes work expericnce or community service or any other activity that meets the TANF
work activity requirements.

[8.15.2.7 NMAC - Rp, 8.15.2.7 NMAC 10/1/2016, A, 2/1/2017; A, 10/1/2019; A/E, 9/18/2020]

8.15.2.8 TYPES OF CHILD CARE: These policies apply to child care assistance benefits provided to
eligible children for the following tvpes of child care to ensure that parents have a variety of child care services from
which to choose:

Al licensed child care programs administered by public schools and post-secondary institutions that
provide on-site care for the children of students;

: licensed child care programs administered by tribal entities;

licensed child care programs administered by church or religious organizations;
in-heme care;
licensed child care centers;
registered family childcare homes;
licensed family and group childcare homes;
licensed out ot school time programs; and
licensed programs operated by employers for their emplovees.
[8.15.2.8 NMAC - Rp, 8.13.2.8 NMAC, 10/1,2016]

FEQmEYNR

8.15.2.9 PRIORITIES FOR ASSISTANCE: Any funds received by the department under the child care
development fund and other sources arc expended for child care assistance pursuant to the following priorities:

A, Priority one: Clients receiving temporary assistance to needy families (TANF} benetits are
considered priority one clients.

) Participation exemption: The human services department grants participation
exemptions to TANF clients who cannot locate child care. The children, youth and famities department is responsible
for the verification of the TANF participant’s inability to locate child care. Reasons for a participation exemption due
to lack of child carc are as follows:

(a) the unavailability of appropriate child care within a reasonable distance from
the individual’s home or work site;
(b} the unavailability or unsuitability of informal child care by a relative or under
other arrangements; or ’
(c) the unavailability of appropriate and affordable formal child care by a relative
ot under other arrangements.
2) A person who applies for participation exemption for any or all of the above reasons is

referred to the children, youth & families department child care resource and referral. The child care resource and
relerral assists the client with location of child care. The final validation/verification of a client’s inability to [ocate
child care is determined by the child care services bureau supervisor in conjunction with his/her supervisor. A client
who receives a participation exemption due to lack of child care is required to re-apply for the exemption EVery six
months. If a person disagrees with the determination of their eligibility for a participation exemption, thev may apply
for a fair hearing with the human services department (HSD). HSD is responsible for providing notice of the approval
or denial of a participation exemption.

B. Priority one A: [RESERVED)]

C. Priarity one B: Child care assistance for income eligible families whose income is at or below one
hundred percent of the federal poverty level, adjusted annually in accordance with tederal guidelines. The department
prioritizes child care services within priority one B for children with special needs, disabilities, homeless families,
and for teen parents.
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D. Priority two: Families transitioning off TANF and clients who have received a TANF diversionary
payment. Clients must have received TANF for at least one month, or a diversionary payment, in the past 12 months
in order to qualify for priority two. Only clients transitioning off TANF whose TANF cases are closed at least in part
due to increased earnings or loss of earned income deductions are eligible for priority two. Priority two clients do not
have to meet income eligibility requirements during their 12 consecutive month period of eligibility for priority two
child care.

E. Priority three: [RESERVED]

F. Priority four: Child care assistance for families whose income is above onz hundred percent of
the federal poverty level but at or-below two hundred percent of the federal poverty level, adjusted annually in
accordance with federal guidelings. These families are certified for a 12 month block of time and will remain eligible
at or below two hundred fifty percent of the federal poverty level. Exceptions to the 12 month certification period are
included in 8.15.2.17 NMAC. The department prieritizes child care services within priority four for children with
special needs, disabilities, homeless tamilies, and for teen parents.

4 G. Child protective services (CPS) child care: The department pays for CPS child care as
determined by the protective services of the department. Income requirements and copaymenis are waived for clients
in this priority.

H. At-risk child care: In addition to these priorities, the department pays for at-risk protective
services child care as approved by the department. Child care benefits are provided for a minimum of six menths to
support the family. Income requirements and copayments are waived for clients in this priority.

[§.13.2.9 NMAC - Rp, 8.15.2.9 NMAC, 10/1.2016; A; 10/1/2019; A/E, 9/18/2020]

8.15.2.10 APPLICATION PROCESS:
Al Clients apply for child care assistance bcnchts by presenting the following documents to establish.
eligibility in person at the local child care office:
nH a completed signed application form;
2) current proof of earned income or participation in the temporary assistance to needy

tamilies (TANF) program; social security numbers or assigned TANF identitication numbers may be used to verify
TANF participation or receipt of child care support;

3) school schedule or verification of educational activity, if applicable:
€)] demonstration of incapacity for second parent or legal guardian, if :Lpplu,able
3 verification of birth for all applicant’s househaold children;
(6) proof of unearned income;
N proof of New Mexico home address; and
(8) CYTD approved provider.
B. Upen a need or request by the client, the department may approve a ¢lient to submit their initial

application by fax, email, or mail. Clients shall have 14 calendar days after initial submission of an application to
submit all other required forms. Under documented extenuating circumstances and with approval from the early
childhood services director, clients tmay be given longer than 14 days but no more than 30 days to submit required
documentation.

C. Assistance is provided effective the [irst day of the month of application if all of the following
apply:
(1) the client is utilizing child care services;
) the client is employed, attending school or a training program. In the case of a public

healib emergency, the department secretary may waive the requlrement for employment, attendmg school or a
training program; and

(3) the eligible provider to be paid was providing care from the first day of the month
forward. '
[3.15.2. 10 NMAC - Rp, 8.15.2.10 NMAC, 10/1/2016: A/E, 03/16/2020; A, §/11/2020; A/E, 9/18/2020]

8.15.2.11 ELIGIBILITY REQUIREMENTS: Clients are eligible for éhild care assistance benefits upon
meeting the requirements for eligibility as determined by the department and federal regulation.
Al Child care staff will initiate communication at the initial eligibility determination of their

eligibility period to provide outreach and consumer education with a case management approach and ccordination of
services to support families. :
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B. Eligibility period: Based upon the client meeting all eligibility requirements, a 12-month
certification period will be granted.
(1} Eligibility may be granted for less than 12 months at the parent or guardian’s request,
(2) Eligibility for CPS and at-risk child care may be granted for less than 12 months as
determined by the department.
3) Eligibility may be granted for up to three months for seeking employment,
) The client will remain eligible if a temporary change of activity occurs,
(5) If a client experiences a non-temporary change in activity, the client will no longer be
eligible to receive assistance if another activity is not obtained within the three-month grace period.
C. Income eligibility determination:
D The household: The heusehold includes biological parents, stepparents, and legal

guardians living in the household, thereby constituting an economic unit, and any dependents ot the aforementioned
who are under 18 years ofage. Grandparents will be considered household members only if they are legal guardians
of the children, are providing tor the physical and emotional needs of the children, and are applying for child care
benefits on behalt of the children,

2) Allowed exclusions trom the household for co-payment calculation only: Excluded
from the household for co-payment calculation purposes only are grandparents or legal guardians who have taken
custody guardianship of children due to circumstances such as but not limiled to death of biological parents or other
docurnented circumstances such as mental or physical incapacity of biological parents to care for the child or
children. Grandparents or legal guardians in this situation are required to qualify for child care assistance as per -
Paragraph {4) below and, upon qualification, have the required co-payment waived.

(3) Adult dependent children: 18 year old dependeat children must be attending school te
be counted in the houschold. Incidental money earned by dependent children is not to be counted as household
income. ] :

(4 Household income: Income eligibility for benefits is determined by the number of
members in the houschold and the total countable gross monthly earned and uneamed income. Eligibility
determinations will take into account irregular fluctuations of eamnings to income based on the client’s individual
circumstances.

(5) Family assets: A family’s assets may not exceed one million dollars.

(6} Countable earned and unearned income: The following svurces ofincome are counted
when computing a family’s eligibility for assistance and for determining the co-payment (if applicable): income from
employment by working for others or from self-employment; child support payments; alimony payments; veterans
administration (VA) payments except VA pavments for educational purposes and disability; union payments;
unemployment or workman’s compensation; railroad retirement benefits; pensions; TANF benefits, including
diversion paymenis; royalties; income from rental property: social security benelits; work study income; overtime
shall be counted at CYFD's discretion it CYFD determines that the applicant is paid overtime on a regular basis.

7N Exempt income: The types of income not counted when computing eligibility or co-
payments include but are not linited to: earnings of a dependent child who is under 18 and in school; SNAP; military
food and housing allowances; an increase in military salary or allowances due to “temporary national emergency
status beginning September 11, 20017; third party payments; energy assistance benefits; foster care payments;

“adoption subsidies; VA payments for educational purposcs and disability; loans; child or adult nutrition programs;

income tax refunds; payments for educational purposes; compensation under the Demestic Volunteer Services Act
and the volunteers in service to America (VISTA) program or Americorp; Work Investment Act (WIA) payments
made to dependent children; relocation payments; department of vocational rehabilitation (DVR) training payments;
in-kind gifts; cash gifts; employer reimbursements; overtime, unless CYFD determines that the applicant is paid
overtime on a regular basis; payments from special funds such as the agent orange settlement fund or radiation
exposure compensation settfement fund; lump sum payments such as those resulting from insurance settlements and
court judgments; or other resources such as savings, individual retirement accounts {IRAs), vehicles, certificates of
deposits {CDs) or checking accounts. [n the case of a public health emergency. the department secretary may
disregard certain temporary income, such as federal stimulus payments, unemployment benefits, or hazard pay.

(8) Verification of income: Clients applying for child care assistance benefits are required
to verify income by providing current proof of income for all members of the household who receive income. Self-
emploved clients must show proof of business expenses in order for the countable self-employment income to be
determined. A self-employed individual who does not show a profit that is equal to federal minimum wage times the
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amount of hours needed per week within 24 months from the start date of receiving child care assistance will be
evaluated by the child care assistance supervisor, at which point services may be discontinued.

D. Residency requirement: An applicant of child care assistance and a child care provider must be a
resident of the state of New Mexico. Proof of residency is required. ‘

E. Citizenship: Any child receiving child care assistance must be a citizen or legal resident of the
United States.

F. Age requirement: Child care benefits are paid for children between the ages of six weeks up to

the day in which the child turns t3 years old. Eligibility determinations made prior to a child tumning 13 years old
may be granted a 12-month eligibility period or a lesser period of time as determined by the department for CPS or
at-risk child care. :

G. Failure to use authorized child care: If authorized child care has not been used for five
consecutive scheduled days without a reason such as illness, sudden death, or tamily medical emergency, payment
may discontinue to the provider and the client will remain eligible for the remainder of their eligibility period. The
provider or the client shall notify the department within three business days after the fifth day of non-attendance.
Upon receiving notice from the provider or the client within the prescribed timeframe, the department shall issue a
notice to the client stating when the client’s placement will be closed and shall simultaneously issue a notice to the
provider stating when the last date of payment will be made. Providers shall be paid through the 14th day following
the first day ol nonattendance provided that the department was notified within the timeframe prescribed above. If

‘the department is not notified within the prescribed timeframe, the provider shall be paid through the last date of

attendance.

H. Change in Provider: If the parent or guardian changes providers, the provider shall be paid
through the 14th day following the first day of nenattendance provided that the department was notified within the
timeframe prescribed. If the department is not notified within the prescribed timelrame, the provider shall be paid
through the last date of attendance.

L. Work/education requirement: Child care benefits are paid only for families who are working,
attending school or participating in a job training or educational program and who demonstrate a need for care during
one ar more of these activities. Clients who are receiving TANF are required to participate in a TANF-approved
activity unless they are exempt by TANF. Clients and caseworkers shall negotiate a reasonable amount of study and
iravel time during the application or recertification process. Child care benefits for clients who are preparing for the
acquisition of a GED shall be limited to one vear. The department may, in its discretion, exempt a client or applicant
from any eligibility requirement upon submission of a demonstration of incapacity.

J. Periods of absences: A household member may be absent from the home and will be considered
as living in the home and be counted in the household composition as long as the absent household member plans to
return to the heme. Any parent or guardian who remains in the home must be working, attending school, or
participating in a job training or educational program. Temporary absence may include, but are not limited to,
attending school, working, training, or military service.

K. Special supervision: Child care benefits may be provided to children between the ages of 13 and
18 who are under the supervision of a court of law, or who are determined by a medical professional to require
supervision because of a diagnosis of a physical, emotional, or neurobiological impairment, or who are physically or
mentally incapable of caring for themselves. Children with special needs are prioritized relative to budget

availability,

- L. Children enrolled in head start, kindergarten, school or other programs: Child care benefits are
not paid during the hours that children are attending head start, kindergarten, New Mexico pre-K, school or other
programs.

[8.15.2.11 NMAC - Rp, §.15.2.11 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2.12 RECERTIFICATION: Clients must recertify for services at the end of their eligibility period by
complying with all requirements of initial certification. Clients who recertify will qualify at or below two hundred
tifty percent of the federal poverty level. [f recertification is not completed in a timely manner, the case may be
closed on the last day of the month for which assistance is provided under the previous placement agreement. At
time of recertification, clients must provide proof of income, or proof of school enrollment. Changes in income,
household size, employment, training or educational status are noted in the client’s record. Co-payment, if
applicable, is re-determined at the time of recertification. Recertification period is based upon the client meeting all
eligibility requirements. A |2-month certitication period will be granted unless one of the following apply:

A, Eligibility may be granted for less than 12 months at the parent or guardian’s request.
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B. Eligibility for CPS and at-risk child care may be granted for less than 12 months as determined by
the department,

C. The client will remain eligible if a temporary change of activity occurs.

D. If a client experiences a non-temporary change in activity, the client will no longer be eligible to

receive assistance if another activity is not obtained within the three-month grace period.
[8.15.2.12 NMAC - Rp, 8.15.2.[2 NMAC, 106/1/2016; A, 10/1/2019; A/E, 9/18/2020]

8.15.2.13 CLIENT RESPONSIBILITIES: Clients must abide by the regulations set forth by the
department and utilize child care assistance benefits only while they are working, attending school or participating in
a training or educational program.

A, Co-payments: Co-payments are paid by all clients receiving child care assistance benefits, except
for CPS child care, at-risk child care, and qualified grandparents or legal guardians as defined in Paragraph (2) of
Subsection C of 8.15.2.11 NMAC. In the case of a public health emergency, the department secretary may waive co-
payments for families receiving child care. The department will pay providers the client’s approved rate, to include
required co-payments, during the time of the public health emergency. Co-paymenis are determined by income and
household size. The co-payment schedule is published vearly at htips://www.nmececd.org/child-care-assistance/:

B. Co-payments described in Subsection A 0 8.15.2.13 NMAC, are used for determining the base
co-payment for the first eligible child. The formula for calculating the co-payment for the first full time child is (low
end of the'monthly income bracket on the co-payment schedule + 200 percent of annual federal poverty level for
household size) X (low end of the monthly income bracket on the co-payment schedule) X 1.1 = monthly copayment
for first full time child. Base co-payments for each additional child are determined at one half of the co-payment for
the previous child.

(1) The first child is identified as the child requiring the most hours of child care.

(2) Each additional child will be ranked based on the most number of hours needed for
child care to the least number of hours needed for child care,

C. Each child’s co-payment will be adjusted based on the units of services deseribed in Subsection E

0f 8.15.2.17 NMAC, as follows:

1) full time care will be based on one hundred percent of the base co-payment;

(2) part time 1 care will be based on seventy-five percent of the base co-payment;

3) part time 2 care will be based on fifty percent of the base co-payment; and

“) part time 3 care will be based on twenty-five percent of the base co-payment.

D. Clients pay co-payments directly to their child care provider and must remain current in their
payments. A client who does not pay co-payments may be subject to sanctions.

E. The co-payment for a child shall not exceed the monthly provider reimbursement rate. If this
situation arises, the co-payment may be reduced in the amount by which it exceeds the monthly provider
reimbursement rate.

F. In-home providers: Parents who choose to use an in-home provider become the employer of the
child care provider and must comply with all federal and state requiremnents related to employers, such as the pavment
of all federal and state employment taxes and the provision of wage information. Any parent who chooses to employ
an in-home provider releases and holds the department harmless from any and all actions resulting from their status as
an employer. Payments for in-home provider care are made directly to the parent.

G. Notification of changes: Clients must provide written notification of changes that affect the need
for care to their local child care assistance office. Changes include, but are not limited to, any non-temporary change
in activity, or changes to household composition. Notification must be provided within 10 business days of the
changs. Clients who do not comply with this requirement may be sanctioned.

H. Required application with New Mexico human services department’s child support enforcement
division (CSED): _
(1 When one or both of the child’s parents are absent from the home, the client shall apply
for child support though CSED within 12 months of initial application with the child care assistance program.
@) The following exceptions include but are not limited to: the client is receiving TANF;

the client is already receiving child support; the client is receiving financial support, including but not limited to
housing, clothing, food, transportation and funds, frem the non-resident parent; there is a joint custody agreement and
neither parent is ordered to pay suppert; parental rights have been terminated; the parent is a foster parent to the child;
the parent is an adoptive parent and provides proof of a single parent adoption; at-risk child care; 2 parent is
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temporarily out of the home and is still considered part of the household; the client is a teen parent; the client is a
grandparent; guardian; parent is deceased or when good cause exists.

3) Good cause for refusal to apply may be granted when such application is not in the best
interest of the child or parent, including but not limited to the following circumstances:
(a) there is possible physical or emotional harm to the child, parent or guardian;
(b) the child was conceived as a result of incest or rape;
(c) legal proceedings for adoption of the child are pending before a court; or
(d) the client is currently being assisted by a public or licensed private socml
agency to resolve the issu¢ of whether to keep the child ot relinquish the child for adoption.
(4) The appiicant or recipient whe makes a claim for good cause shall supply wrltten

documentation to establish the claim. The caseworker shall not deny, delay, or discontinue subsidized child care
benetits pending a determination of good cause if the applicant or recipient has complied with the requirements to -
furnish information. '

(3) If the client is not exempied from applying with CSED and has net applied within the
required timeframe, the client’s case will be closed,
[8.15.2.13 NMAC - Rp, 8.15.2.13 NMAC, 10/1/2016; A, 10.1/2019; A/E, 03/16/2020; A, 8/11/2020; A'E, 918/2020]

8.15.2.14 CASE SUSPENSIONS AND CLOSURES:

Al A case may be suspended by the client if child care benefits are not being utilized for a period not
to exceed three months with payment being discontinued to the provider. The client will remain eligible tor child
care assistance through the remainder of their eligibility period.

B. If the client experietices a non-temporary change of activity including the loss of employment, no
longer attending school, or no longer participating in a job training or education program, the client will be granted a
three-month grace period in which the client will remain eligible. This three-month grace period is for the purpose of
giving the client an opportunity to sccure new employment or another approved activity. The three-month grace
period will start on the date of required notification for the non-temporary change of activity pursuant to section
8.15.2.13 GNMAC.

C. A case will be closed if the following conditions apply:

(1) any non-temporary change in activity and failure to obtain an activity after the three-
month grace period;

2) income in excess of two hundred percent federal poverty level or eighty-five percent
state median income, whichever is greater;

3 moving out of state;

()] failing to recertify at the end of approved eligibility period;

(5} at the option of the client;

(6) being disqualified from participation in the progran; or

(N failure to use authorized child care.

[3.15.2.14 NMAC - Rp, 8.15.2.14 NMAC, 10/1/2016]

8.15.2.15 PROVIDER REQUIREMENTS: Child carc providers must abide by all department
regulations. Child care provided for recreational or other purposes, or at times other than these outlined in the child
care agreement, are paid for by the client.

A, All child care providers who receive child care assistance reimburscments are required to be
licensed or registered by the department and meet and maintain compliance with the appropriate licensing and
registration regulations in order to receive payment for child care services. Beginning July 1, 2012, child care
programs holding a 1-star license are not eligible for child care assistance subsidies. The department honors properly
issued military child care licenses to providers located on military bases and tribal child care licenses properly issued
to providers located on tribal lands.

B. Child care providers collect required co-payments from clients and provide child care according
to the terms outlined in the child care agreement. ,
C. Child care providers must notify the department within three business days after the fifth day of

non-attendance it the child is disenrolled or is absent for five consecutive scheduled days. Providers who do not
comply with this requirement are sanctioned and may be subject to recoupment or disallowance of payments as
provided by Subszction G of 8.15.2,11 NMAC.,
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D. Child care providers accept the rate the department pays for child care and are not allowed 1o
charge families receiving child care assistance above the department rate for the hours listed on the placement
agreement. Failure to comply with this requirement may result in sanctions or suspension of the child care assistance
agreement.

) Providers are not allowed to charge clients a registration/educational fee for any child
who is receiving child care assistance benefits as listed under 8.15.2 NMAC. The department shall pay a five dollar
monthly, not to exceed sixty doilars per year, registration/educational fee per child in full time care, on behalf of
department clients under 8.15.2 NMAC. Adjustments to the five dollar registration/educational fze will be made
based on units of care. '

2) In situations where an incidental cost may occur such as field trips, special lunches or
other similar situations, the child care provider is allowed to charge the child care assistance family the additional
cost, provided the cost does not exceed that charged ro private pay families.

3) “Child care providers are allowed te charge child care assistance families the applicable
gross receipts tax for the sum of the child care assistance benefit and co-paymenit.
E. Under emergency circumstances, when CYFD has reason to believe that the health, safety or

welfare of a child is at risk, the department may immediately suspend or terminate assistance payments to a licensed
or registered provider.. The child care resource and referral will assists clients with choosing another CYFD approved
provider. -
F. Providers who are found to have engaged in fraud relating to any state or federal programs, or
who have pending charges for or convictions of any criminal charge related to financial practices will not be eligible
to participate in the subsidy program.

[8.153.2.15 NMAC - Rp, 8.13.2.15 NMAC, 10/1/2016; A, 10:1°2019]

8.15.2.16 DEPARTMENT RESPONSIBILITIES: ‘ .

A. The department pays child care providers who provide child care services to department clients in
a timely manner, :

B. Child care assistance workers parform all casework functions in a timely manner, including the
processing of payments and notifications of case actions.

C. * Child care assistance workers will perform all eligibility and recertification determinations within
10 working days upon receipt of all required documentation from the client,

D. Child care assistance workers notify clients and providers in writing of all actions, which affect
services, benefits, or provider payments or status, citing the applicable policy.

E. Child care assistance workers determine eligibility for all child care assistance programs except
tor TANF. Eligibility for TANF is determined by the New Mexico human services department.

F. Child care assistance workers must inform parents of their right to choose their child care
providers and provide information on how to look for quality child care in a provider.

G. The department and other organizations approved by the department provide information and

orientation programs regarding child care assistance benefits, quality child care issues, and the impact of child care on
the child’s physical, mental, social and emotional development to parents and providers.

H. The department and other organizations approved by the department offers provider education
programs consisting of training on program participation requirements, parent and provider responsibilities, licensing
and registration requirements, payment issuance and background check processing, the competency areas for child
care providers as outlined by the office of child development, or the department, the importance of providing quality
child care, and other topics of interest to parents and providers, These education programs count toward the
continuing education hours required of providers by registration and licensing regulations.

[8.15.2.16 NMAC - Rp, 8.15.2.16 NMAC, 10/1/2016; A/E, 9/18/2020]

8.15.2.17 PAYMENT FOR SERVICES: The department pays child care providers on a monthly basis,
according to standard practice for the child care industry. Pavment is based upon the child's enrollment with the
provider as reflected in the child care placement agreement, rather than daily atendance. As a result, most
placements reflect a month of service provision and are paid on this basis. However, placements may be closed at
any time during the month. The following describes circumstances when placements may be closed and payment
discontinued at a time other than the end of the month: ' ‘

Al When the child care placement agreement expires during the month, or when the provider
requests that the client change providers or the provider discontinues services; payment will be made through the last
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day that care is provided,
( ™ B. Upon a change of provider the client and former provider have three davs after the fifth day of

: nonattendance to notify the deparument. If this requirement for notification was met, the provider will be paid through
the 14th day following the first date of nonattfendance. If notification requirement is not met, the provider will be paid
through the last date of attendance. The agreement with the new provider shall become effective when payment to the
previous provider ceases, If the client notifies the department of the change in providers fewer than 14 days before the
change will take place or after the change has taken place, the client is responsible for payment to the new provider
beginning on the start date at the new provider and continuing up until the final date of paymeat to the former
provider, as described above. Payment to the former provider will be made through the last day that care is provided
if the child is withdrawn from the provider because the health, safety or welfare of the child is at risk, as determined
by a substantiated complaint against the child care facility.

C. The department shall pay a five dollar menthly, not to exceed sixty dollars per vear,
registration/educational fee per child in full time care, on behall of department clients under 8.15.2 NMAC.
Adjustments to the five dollar registration/educaticnal fee will be made based on units of care, The
registration/educational tee will discontinue when a placement closes as a result of a client changing providers, a
provider discontinuing services, a child care placement agreement expiring, or a provider’s license being suspended
or expiring.

D. The amount of the payment is based upon the age of the child and average number of hours per
week needed per child during the certitication period. The number of hours of care needed is determined with the
parent at the time of certification and is reflected in the provider agreement. Providers are paid according to the units
of service needed which are reflected in the child care agreement covering the certification period.

E. The department pays for care based upon the following units of service:
Full time Part time | Part time 2 {only for Part time 3
split custody or in cases
where a child may have
two providers)

Care provided for an average of | Care provided for | Care provided for an Care provided for an
- 30 or more hours per week per an average of 8- average of 8-19 hours average of 7 or less hours
( J month 29 hours per per week per month per week per month

week per month

Pay at 100% of full time rate Pay at 75 % of Pay at 30 % of full time | Pay at 23% of full time
full time rate rate rate
F. Hours of care shall be rounded to the nearest whole number.
G. Monthly reimbursement rates:
Licensed child care centers
Inlant Toddler Pre-school School-age
572064 ' $589.55 $490.61 $436.27
Licensed group homes {capacity: 7-12)
Infant Toddler . Pre-school School-age
8586.07 $487.11 $427.13 $422.74
Licensed family homes {capacity: 6 or less)
Infant Toddler Pre-school - School-age
$566.98 $463.50 $411.62 $406.83

Registered homes and in-home c¢hild care

Infant Toddler Pre-school School-age

S239.89 S274.56 $251.68 $£251.68

. H. The department pays a ditferential rate according to the license or registration status of the
{ provider, national accreditation status of the provider if applicable, and star level status of the provider if applicable.

S
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In the case of a public health emergency, the department secretary may approve a differential rate be paid to licensed

providers.

L Providers holding and maintaining CYFD approved national accreditation status will receive the
differential rate listed in Subsection 1. below, per child per month for full time care above the base rate for type of
child care (licensed center, group home or family home) and age of child. All providers who maintain CYFD
approved national accreditation status will be paid at the accredited rates for the appropriate age group and type of
care. In order to continue at this accredited reimbursement rate, a provider holding national accreditation status must
meet and maintain licensing standards and maintain national accreditation status without a lapse. If a provider
holding national accreditation status fails to maintain these requirements, this will result in the provider

reimbursement reverting to a lower level of reimbursement.
Providers who recelve national accreditation on or before December 31, 2014 from an

I

accrediting body that is ne longer approved by CYFD will no longer have national acereditation status, but will
remain eligible t receive an additional $150 per child per month for full time care above the base rate for type of
child care {licensed center, group home or family home) and age of child until December 31, 2017.

A{a) In order to continue at this reimbursement rate until December 31, 2017 a
provider holding accreditation from accrediting bodies no longer approved by CYFD must maintain licensing

standards and maintain accreditation without a lapse.

2

m If the provider fails to maintain their accreditation, the provider
reimbursement will revert to the base reimbursement rate unless they have achieved a FOCUS star level or regain
nationtal accreditation status approved by CYFD.

The licensee shall notify the licensing authority within 48 hours of any adverse action

by the national accreditation body against the licensee’s national acereditation status, including but not limited to
expiralion, suspension, {ermination, revocation, denial, nonrenewal, lapse or other action that could affect {ts national
accreditation status. All providers are required to notify the department immediately when a change in accreditation

status occurs.
J.

The department will pay a differential rate per child per month for full time care above the base

reimbursement rate to providers achieving higher Star levels by meeting FOCUS essential elements of quality as

follows:

24 Star FOCUS Child Care Centers, Licensed Family and Group Homes

Infant Toddler Pre-school School-age
$88.00 $88.00 $88.00 $88.00
3 Star FOCUS Child Care Centers, Licensed Family and Group Homes
Infant Toddler Pre-school School-age
S100.00 $100.00 $100.00 $100.00
4 Star FOCUS Licensed Family and Group Homes
Infant Toddler Pre»sch;)ol School-age
$180.00 $180.00 $180.00 $180.00

5 Star FOCUS or CYFD approved national accreditation Licensed Family and Group Homes

[nfant Toddler Pre-school School-age
$2350.00 $250.00 $250.00 $250.00
4 Star FOCUS Child Care Centers
Infant Toddler Pre-school School-age
S5280.00 $280.00 $250.00 $180.00

3 Star FOCUS or CYFD approved national accreditation Child Care Centers

Infant

Teddler

Pre-school

School-age

$350.00

§$550.00

$350.00

$250.00

K.

In order to continue at the FOCUS reimbursement rates, a provider must meet and maintain the
most recent FOCUS eligibility requirements and star level criteria. If the provider fails to meet the FOCUS eligibility
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requirements and star level criteria the provider reimbursement will revert to the FOCUS criteria level demonstrated.
L. Differential rates determined by achieving higher star levels determined by AIM HIGH essential

~ elements of quality will be discontinued effective December 31, 2017. The department will pay a differential rate to

providers achieving higher star levels determined by the AIM HIGH essential elements of quality until December 31,
2017 as follows: 3-Star at $88.00 per month per child for full time care above the base reimbursement rate; 4-Star at
$122.50 per month per child for full time care above the base reimbursement rate, and 5-Star at $150.00 per child per
month for full time care above the base reimbursement rate. In order to continue at these reimbursement rates, a
provider must maintain and meet most recent AIM HIGH star criteria and basic licensing requirements. I the
provider fails to meet the requirements, this will result in the provider reimbursement reverting to the base
reimbursement rate.

M. The department pays a differential rate equivalent to five percent, ten percent or fifteen percent of
the applicable full-time/part-time rate to providers who provide care during non-traditional hours. Non-traditional
care will be paid according to the following charts:

1-10 hrs/wk 11-20 hrs/wk 21 or more hrs/wk

After hours 5%, 10% 15%
1-10 hes/wk 11-20 hrs/wk 21 or more hrs/wk

“Weekend hours 3% 10% 15%

N.

If a significant change occurs in the client’s circumstances, (see Subsection G of 8.15.2.13

NMAC) the child care placement agreement may be modified and the rate of payment is adjusted. The department
monitors attendance and reviews the placement at the end of the certification period when the child is re-certified.

0. The department may conduct provider or parent audits to assess that the approved service units
are consistent with usage. Providers found to be defrauding the department are sanctioned. Providers must provide
all relevant information requested by the depariment during an audit.

P. Payments are made to the provider for the period covered in the placement agreement or based on
the availability of funds.

[8.15.2.17 NMAC - Rp, 8.15.2.17 NMAC, 10/1/2016; A, 10/1/2019, A'E, 03/16/2020; A, 8/11:2020]

8.15.2.18 UNDER PAYMENTS: Ifa client or provider is underpaid for child care services, the department
may issue a one-time payment within 15 calendar days of the department’s knowledge or receipt of notification.
Notification of the department by the ¢lient or provider must occur within 90 calendar days of the occurrence of

alleged underpayment.
[8.153.2.18 NMAC - Rp, 8.15.2.18 NMAC, 10/1/2016)

8.15.2.19 OVER PAYMENT AND RECOUPMENT: If a provider receives payment for services for
which he/she is not entitled, or a client receives benefits on behalf of their child for which he/she is not entitled, and
this results in an overpayment, the child care worker will initiate recoupment procedures unless the early childhood
services director deems otherwise in exceptional circumstances. Recoupments will only be sought from providers.
The department will not seek a recoupment from a client unless substantiated fraud by that client has been
determined. The client or provider must repay the amount of the overpayment to the department within 30 calendar
days of notification, unless the department determines that the amount is so large that it cannot be paid in one lump
sum. In this case, the depariment may allow the client or provider to repay the amount over a payment period,
negotiated between the client and the department, usually not to exceed four months. Failure to pay the overpayment
within 30 days of the notice or failure to make regular payments under an agreed upon payment schedule may result
in sanctions including termination of benefits or referral of the account to a collection agency or legal action.
[8.15.2.19 NMAC - Rp, 8.15.2.19 NMAC, 10/1/2016; A'E, 9/18/2020]

8.15.2.20 FRAUD: The purposefill misrepresentation of facts relating to eligibility for benefits, or
knowingly omitting information that affects eligibility is fraud and appropriate sanctions, including recoupment,
termination of benetits, and referral to law enforcement, are initiated by the départment. Fraudulent cases are
reported to the department, which will take such action as is deemed necessary. The case remains open at the same
rate of benefits until the investigation is concluded and disposition is determined.

[8.15.2.20 NMAC - Rp, 8.13.2.20 NMAC, 10/1/2016]
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8.15.2.21 SANCTIONS: Ifa client or provider fails to meet programmatic requirements that affect benefits
and result in an overpayment, sanctions may be imposed according to the severity of the infraction as determined by
the department and detailed below.

A. Providers or clients who fail to make timely payments in the case of recoupment of overpayments
may be referred to a collection agency

B. Providers who fail to report in a timely manner that a child is not in attendance for five
consecutive, scheduled days will have the payment recoupment process initiated.

C. Providers who allow their registration or license to lapse without renewal will not be paid during
the periods for which the license or registration is not current. Providers who lose national accreditation status or lose
eligibility for payment at any level of reimburscment for failure to maintain the standards required to be paid at that
level of reimbursement, will not be paid at that level of reimbursement beginning with the first day of the month
during which the loss of accreditation or eligibility occurred. Payment recoupment will be sought for any period for
which excessive beneflts have been paid.

D. Clients who fail to notify the department of any ron-temporary change of activity may be placed
on conditional eligibility status up to one year on the following eligibility period. Any further violations within the
conditional eligibility period may result in termination.

E. Clients who fail to pay co-payments may be disqualified until the co-pavment is paid or until an
agreement 13 made between the client and the provider to bring the co-pavment current, The department assists the
provider in callecting the co-payment only if the co-payment has been in arrears 30 calendar days or less.

[8.13.2.21 NMAC - Rp, 8.13.2.21 NMAC, 10/01/016]

8.15.2.22 FAIR HEARINGS: Clients who have been denied benefits, whose benefits have been reduced,
terminated, or who have been sanctioned or disqualified from the program, or providers who have been sanctioned,
disqualified from the program, had assistance payments suspended or terminated, or from whom a payment
recoupment is being sought may request a fair hearing. The request for a fair hearing must be made in writing within
30 calendar days from the date the department took the adverse action affecting the claimant’s benefits.

A. The department reviews the request for hearing and determines it the matter can be resolved
without proceeding to a fair hearing. [f the matter cannot be resolved without a fair hearing, the department conducts
the fair hearing within 60 calendar days of receipt of the letter requesting the hearing and notifies the claimant of the
date of the hearing no less than 14 calendar days prior to the hearing. The location of the hearing must be easily
accessible to the claimant. Conducting the fair hearing by telephone is permitted. The claimant may request a
change of date, provided that the 60 calendar day time limit is not exceeded.

B. The department appoints a hearing officer. The department is not responsible or liable for a
claimant’s travel costs, legal costs, or any other costs associated with the claimant’s request for a fair hearing.
C. The hearing officer reviews all of the relevant information and makes a final decision within 30

calendar days of the hearing. The final decision is binding upon the department and claimant and implemented
within 14 calendar days of the hearing decision. The claimant is notified in writing of the hearing officer’s decision
within 4 calendar days of the hearing decision.

D. At the claimant’s option the case may remain open at the same benefit level until disposition. If
the decision is in favor of the department, the claimant is responsible for repayment of all monies received to which
the claimant was not entitled, unless the hearing decision provides otherwise or the early childhood services director
authorizes otherwise in exceptional circumstances. The fair hearing process is not intended as a means to extend the
time for receipt of child care assistance pavments to which the recipient is not otherwise entitled, and therefore
exceptional circumstances must be explicitly stated.

E. Child care assistance workers determine eligibility for all child care assistance programs except
for TANF. Eligibility for TANF i3 determined by the New Mexico human services department. [f TANF benefits are
modified or terminated by HSD, then the client applies for a fair hearing to HSD.

[8.15.2.22 NMAC - Rp, 8.15.2.22 NMAC, 10/1/2016]

8.15.2.23 COMPLAINTS: Clients or providers who are dissatisfied with the services provided by the
department may express their complaints orally or in writing to the local field office, the central office, the director’s
office or the office of the department secretary. The depariment’s toll free number is posted in each office and made
available to clients and providers upon request. The local supervisor, bureau chief, director or secretary responds to
complaints by clients or providers orally or in writing as is deemed appropriate in each casz.

[8.15.2.23 NMAC - Rp, 8.15.2.23 NMAC, 10/1/2016)
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h 8.15.2.24 CO-PAYMENT SCHEDULE: The department will develop and publish an annual co-payment
' schedule based on the federal poverty guidelines.
[8.15.2.24 NMAC - Rp, 8.15.2.24 NMAC, 10/1/2016]

8.15.2.25 CONFIDENTIALITY: Client files are established and maintained solely for use in the
administration of the child care assistance program. Information contained in the recotds is confidential and is
released oaly in the following limited circumstances:

A to the client upon request;
B. to an individual who has written authorization from the client;
. C. to department emplovees and agents w ho need it in connection with program administration,
including program auditors; or
D. to other agencies or individuals including law enforcement otficers who satisfy the following
conditions:
(1) agency or individual is invelved in the administration of a federal or a federally-assisted
program, which provides assistance in cash, in kind or in services directly to individuals on the basis of need;
(2) informatien is to be used for the purpose of establishing eligibility, determmmg amount
ol assistance or for prowdmg services for applicants or recipients;
{3) agency or individual is subject te standards of confidentiality comparable to those
contained herein; and '
) agency or individual has actual or implied consent of the applicant or recipient to

release the information; in an emergency, information may be released without permission, but the clicnt must be
informed of its release immediately thereafier; consent may be considered as implied if the client has made
application to the inquiring agency for a benefit of service:

E. as requested in a subpoena or subpoena duces tecum.
[8.13.2.25 NMAC - Rp, 8.15.2.25 NMAC, 10/1/2016] '

N HISTORY OF 8.15.2 NMAC:

( i Pre-NMAC History: The material in this part was derived from that prenously filed with the Commission of Public
o Records B State Records Center and Archives:

ISD CCAP 200, Child Care Assistance Programs, 11/4/1991.

[SD CCAP 300, Hours Of Child Care, 11/4/1991.

ISD CCAP 700, Working Family Child Care Assistance Eligibility, 11/4/1991,

ISD CCAP 300, Income Eligible Child Care Assistance, 2/10/1992,

History of Repealed Material:
3§ NMAC 15.2 Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,

2111\1,11/[9122 15.2 Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,
/2

z Il\;l\/ﬁg(()? 15.2 Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,
/172

g.{a.’?%M AC Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,

1007

;3112.12 l\?gfiAC Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,

2/14/2

g ;;”2— ?\(I)If/-[AC Requirements for Child Care Assistance Programs for Clients and Child Care Providers, - repealed,
10/1/2016.
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