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NOTICE OF RULEMAKING AND PUBLIC RULE HEARING

The New Mexice Children, Youth and Families Department hereby gives notice as required under Section 14 - 4 - 5.2 NMSA
1978 and 1.24.25.11 NMAC that it proposes to adopt amendments to the following rules regarding CHILDREN, ¥YOUTH
AND FAMILIES GENERAL PROVISIONS GOVERNING BACKGROUND CHECKS AND EMPLOYMENT HISTORY
VERIFICATION as authorized by Section 9 - 2A - 7 NMSA 1978: ) .

8.8.3.6 NMAC - OBJECTIVE

8.8.3.7 NMAC - DEFINITIONS

8.8.3.11 NMAC - COMPLIANCE EXCEPTIONS

8.2.3.13 NMAC - ARRESTS, CONVICTIONS AND REFERRALS

8.8.3.16 NMAC - ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS

No technical scientific information was consulted in drafting these proposed rules.

Purpose of proposed rules: The purpose of the rules is to amend the background check requirements to clarify that abuse
and neglect screens in each state where the applicant resided within the last five years will only be conducted for applicants
applying pursuant to 8.16.2 NMAC and 8.17.2 NMAC.  In addition, language is added to incorporate a two - step clearance
process for applicants applying pursuant to 8.16.2 NMAC and 8.17.2 NMAC. A notice of provisional employment or
background check eligibility will be required prior to commencing employment and will include a timeline for issuance of
the notice. These amendments are to comply with federal requirements. Additional minor changes will be made to clarify
existing language within 8.8.3 NMAC.

Copies of the proposed rules may be found at CYFD’s website at https://www.newmexicokids.org/ or may be obtained from
1120 Paseo De Peralta, Santa Fe, New Mexico, 30 days prior to the Public Hearing.

Notice of public rule hearing: The public rule hearing will be held on Thursday, August 29, 2019 at 10:00 a.m. in Apodaca
Hall, 1120 Paseo de Peralta, Santa Fe, New Mexico 87502, The public hearing will be conducted in a fair and equitable
manuer by a CYFD agency representative or hearing officer and shall be recorded. Any interested member of the public may
attend the hearing and will be provided a reasonable opportunity to offer public comment, either orally or in writing,
including presentation of data, views, or arguments, on the proposed rules during the hearing. Individuals with disabilities
who need any form of auxiliary aid to attend or participate in the public hearing are asked to contact Debra Gonzales at
debra.gonzales@state.nm.us. CYFD will make every effort to accommodate all reasonable requests, but cannot guarantee
accommodation of a request that is not received at least ten calendar days before the scheduled hearing.

Notice of acceptance of written public comment: Written public comment, including presentation of data, views, or
arguments about the proposed rules, from any interested member of the public, may also be submitted via email to CYFD -
ECS- PublicComment(@state.nm.us with the subject line “8.8.3 NMAC Public Comment,” or via first class mail to, or by
hand delivery to Kimberly Brown, Child Care Services Bureau, Children, Youth and Families Department, P.O. Drawer 5160,
Santa Fe, New Mexico 87502 - 5160. The comment period ends at the conclusion of the public hearing on August 29, 2019.

AVISO DE PROMULGACION DE LEYES ADMINISTRATIVAS Y AUDIENCIA PUBLICA

El Departamento de Nifios, J6venes y Familias de Nuevo México por este medio da aviso como se require bajo la Seccion
14-4-5.2 NMSA 1978 y 1.24.25.11 NMAC propone adoptar enmiendas a las siguientes reglas con respecto a PROVISONES
GENERALES DEL DEPARTAMENTO DE NINOS, JOVENES Y FAMILIAS, GOVERNANDO LA COMPROBACION
DE ANTECEDENTES Y HUELLASY VERIFICACION DE HISTORIAL DE EMPLEQ segin lo autorizado por la
seccion 9-2A-7 NMSA 1978:

8.8.3.6 NMAC - OBJECTIVO

8.8.3.7 NMAC - DEFINICIONES -

8.8.3.11 NMAC - EXCEPCIONES DE CONFORMIDAD

8.8.3.13 NMAC — ARRESTOS, CONVICCIONES Y REFERENCIAS SUBSTANCIADAS

8.8.3.16 NMAC — SUSPENSION DE ELIGIBILIDAD, REINSTALACIONES Y REVOCACIONES

No se consulid informacién cientifica o técnica cuando se redactaron las propuestas leyes administrativas.

Propésito de las propuestas leves administrativas_s: El proposito de las leyes administrativas es emmendar los requisitos
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para clarificar que la deteccion de negligencia y abuso en cada estado donde el solicitante ha vivido durante los ltimos cinco

afios, solo sera realizada para solicitantes que aplican conforme a 8.16.2 NMAC y 8.17.2 NMAC. Adicionalmente, lenguaje

seré afiadido para incorporar un proceso de dos pasos de autorizacion para solicitantes que aplican conforme a 8.16.2 NMAC e,
y 8.17.2 NMAC. Un aviso de empleo provisional (¢ comprobacion de antecedentes y huellas elegibles aprobada) sera
requerido antes de empezar empleo e inchzird un cronograma cuando el aviso serd emitido. Estas enmiendas tienen que estar
conformes con requerimientos federales. Se hardn menores cambios adicionales para clarificar el lenguaje actual en el 8.8.3
NMAC.

Copias de las propuestas leyes administrativas pueden ser localizadas en el sitio de la red de CYFD
@https:/fwww.newmexicokids.org/ o se pueden obtener en: 1120 Paseo De Peralta, Santa Fe, New México, 30 dias antes de
la Audiencia Pablica.

Aviso de Audiencia Piblica de leyes administrativas: La audiencia piblica de leyes administrativas serd el jueves,29 de
agosto,2019 a las 10:00 am. en, 1120 Paseo de Peralta, Santa Fe, Nuevo México 87502, en la sala Apodaca IHail, La
audiencia piiblica se Hevara a cabo de manera justa y equitativa por un representante de la agencia de CYFD o el funcionario
de audiencias y serd grabada. Cualquier miembro del publico interesado en asistir la audiencia tendra una oportunidad
razonable para ofrecer comentarios al piiblico, oralmente o por escrito, incluso una presentacién de datos, puntos de vista s o
argumentos, sobre Tas propuestas. ' Persoiias con discapacidades que necesiten cualquier forma de asistenicia auxiliar para
asistir o participar en Ia audiencia piblica deben comunicarse con Debra Gonzales, debra.gonzales@state.nm.us. CYFD hara
todos los esfuerzos posibles para acomodar todas solicitudes razonables, pero no puede garantizar acomodar solicitudes que
no sean recibas por lo menos diez dias antes de [a fecha programada para la andiencia.

Aviso de aceptacion de comentario piiblico por escrito: Comentarios pliblicos por escritos, incluso presentaciones de
datos, puntos de vista o argumentos de cualquier miembro del publico interesado, sobre las propuestas leyes administrativas,
pueden ser enviados s a través de correo electrdnico a: CYFD-ECS-PublicComment(@state.nm.us, especificando en la linea
de Asunto: “8.8.3 NMAC Public Comment,” o por correo de primera clase a Child Care Services Bureau, Children, Youth
and Families Department, P.O. Drawer 5160, Santa Fe, New Mexico 87502-5160, o se pueden entregar en mano a Kimberly
Brown. El periodo de comentarios termina a la .conclusion de la audiencia piblica del 29 de agosto de 2019,

Proposed Rules/Reglas Propuestas

8.8.3.6 OBJECTIVE:

Abuse and neglect screens of databases in New Mex1co are conducted by BCU staff [m}dnmemde—asqeen

pree-edmg»—ﬁve—yeaps] in order to tdentlfy those persons who pose a contmumg threat of abuse or neglect to care rec1p1ents in
settings to which these regulations apply._Applicants required to obtain background checks pursuant to 8.16.2 NMAC and

8.17.2 NMAC will also undergo a screen of abuse and neglect information in each State where the applicant resided during

the preceding five years.

8.8.3.7 DEFINITIONS:

* kR
V. “Natice Of Provisional Employment” means a wriiten notice igsued to a child care center or home

applicant indicating the BCU reviewed the applicant’s fingerprint based federal or New Mexico criminal record and made a
determination that the applicant may begin employment under direct physical supervision until receiving background
eligibility. A notice may also indicate the applicant must receive a complete background eligibility prior to beginning

employment.
[¥] W. “Relevant Conviction™ means a plea, judgment or verdict of guilty, no contest, nolo contendere,

conditional plea of guilty, or any other plea that would result in a conviction for a crime in a court of law in New Mexico or
any other state. The term “relevant conviction” also includes decrees adjudicating juveniles as serious youthful offenders or
youthfial offenders, or convictions of children who are tried as adults for their offenses. Successful or pending completion of
a conditional discharge under Section 31 - 20 - 13 (1994) NMSA 1978, or Section 30 - 31 - 28 (1972) NMSA 1978, ora
comparable provision of another state’s law, is not a relevant conviction for purposes of these regulations, unless or until such
time as the conditional discharge is revoked or rescinded by the issuing court. The term “relevant conviction™ does not
include any of the foregoing if a court of competent jurisdiction has overturned the conviction or adjudicated decree and no
further proceedings are pending in the case or if the applicant has received a legally effective executive pardon for the
conviction. The burden is on the applicant to show that the applicant has a pending or successful completion of any
conditional discharge or consent decree, or that the relevant conviction has been overturned on appeal, or has received a
legally effective pardon.

[W:1 X. “Unreasonable Risk” means the quantum of risk that a reasonable person would be unwilling 1o take

g™
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with the safety or welfare of care recipients.

B 8.8.3.11 COMPLIANCE EXCEPTIONS:
A, An applicant may not begin providing services prior to obtaining background check eligibility unless all of
the following requirements are met:
1) the CYFD licensee may not be operatmg under a corrective action plan (childcare), sanctions,

or other form of disciplinary actmn

he apphcant shall at all times be under direct physmal superwswn See paragrap_h {4) of Subsection A of Section 8.8.3.11
NMAC for standards regarding applicants required to obtain a background check pursuant to 8.16.2 NMAC or 8.17.2

NMAC;

4 a licensee or applicant required to obiain a background check pursuant to 8.16.2 NMAC or
8.17.2 NMAC must receive either a notice of provisional employment or background check eligibility prior to beginning
employment. Applicants working after receipt of a notice of provisional employment shall at all times be under direct
hysical supervision until receiving background check eligibility. Upon completion of paragraph (2) of Subsection A of
Section 8.8.3.11 NMAC, a notice of provisional employment decision will be provided to the child care center or home

within 10 days; and
[¢43] (5) no more than 45 days shall have passed since the date of the initial application unless the BCU

documents good cause shown for an extension.

8.8.3.13 ARRESTS, CONVICTIONS AND REFERRALS:
W For the purpose of these regulations, the following information shall result in a conclusien that the
applicant is ap unreasonable risk:

1 a conviction for a felony, or a misdemeanor involving moral murpitude, and the criminal
conviction directly relates to whether the applicant can provide a safe, responsible and morally positive setting for care
recipients:

2) a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal

conviction does not directly relate to whether the applicant can provide a safe, responsible and morally positive setting for
care recipients if the department determines that the applicant so convicted has not been sufficiently rehabilitated;

3) a conviction, regardless of the degree of the crime or the date of the conviction, of trafficking in
controlled substances, criminal sexual penetration or related sexual offenses or child abuse;
@) a substantiated referral, regardless of the date, for sexual abuse or for a substantiation of abuse

or neglect relating to a failure to protect against sexnal abuse;

5) the applicant’s child is in CYFD or another state’s custody [atthe time the-apphicationis
processedbythe BCH] ; or

(6) a registration, or a requirement to be registered, on a state sex offender registry or repository or
the national sex offender regisiry established under the Adam Walsh Child Protection and Safety Act of 2006.

8.8.3.16 ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS:
: A. An applicant’s background check eligibility may be suspended for the following:
48] an arrest or criminal charge for any felony offense, any misdemeanor offense involving
domestic violence, child abuse or any other misdemeanor offense of moral turpitude if a conviction as charged would result
in a determination of unreasonable risk;

2) a pending child protective services referral or any other CYFD investigation of abuse or
neglect; [ox] ‘
3 an outstanding warrant [] ; or
(4 any other reason that creates an unreasonable risk determination pursuant to these regulations.
B. It is the duty of the administrator of a facility or the licensee and the background check eligibility holder,

upon learning of any of the above, to notify the licensing authority immediately. Failure to immediately notify the licensing
authority may result in the revocation of background check eligibility.

C. A suspension of background check eligibility shall have the same effect as a determination of
unreasonable risk until the matter is resolved and eligibility is affirmatively reinstated by the BCU.
D. Background check eligibility may be reinstated or revoked as follows:
_ (1) If the applicant can provide information relating to the disqualifying criminal charge that would

show that a criminal conviction as charged would not lead to an unreasonable risk;
(2) If the matter causing the suspension is resolved within six months of the suspension, the
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1 -

applicant may provide documentation to the BCU showing how the matter was resolved and requesting reinstatement of

background check eligibility. After review, the BCU may reinstate background check eligibility or may revoke eligibility. If,

the applicant’s eligibility is revoked, the applicant may appeal the revocation. e
3) If the matter causing the suspension is resolved after six months of the suspension, the applicant |

may reapply for clearance for the same licensee by submitting an electronic fingerprint submission receipt and the required

forms. Afier review, the BCU may reinstate background check eligibility or may revoke eligibility. 1f the applicant’s

eligibility is revoked, the applicant may appeal the revocation.

s
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Gonzales, Debra A., CYFD
" trom:

Sent:

To:

Cc:

Subject:

Attachments:

Tracking:

Hello,

Gonzales, Debra A, CYFD

Friday, July 26, 2019 2:01 PM

Brown, Kimberly, CYFD; Steward, Patricia A., CYFD

RebolledoRea, Alejandra, CYFD; Raymoend Vigil (raymond.vigil@state.nm.us)

Please post in all of ECS offices

CYFDearly_Notice_Amend_Final.docx; CYFD_8 8 3ANMACNotice_Rev7_18_2019np.docx;
CYFD_8 16 2NMACNoticeRev7_18_2019np.docx; CYFD_8 17 2NMACNoticeRev7_18_
2019np.docx

Recipient Read

Brown, Kimberly, CYFD Read: 07/26/2019 3:.05 PM
Steward, Patricia A., CYFD Read: 07/26/2019 2:28 PM
ReboiledoRea, Alejandra, CYFD Read: 07/26/2019 2.46 PM

Raymond Vigil (raymond.vigil @state.nm.us)

We need to make that attached notices available in all field and regional child care offices.

_..Thank you®

Debra

Debra A. Gonzales, Policy Compliance and Quality Assurance Manager

Office: 505.231-5820
Mobile: 505.231.5820
Fax: 505.476.0143

Email: Debra.Gonzales@state.nm.us

Web: www.cyfd.org
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State of New Mexico
CHILDREN, YOUTH and FAMILIES DEPARTMENT

MICHELLE LUJAN GRISHAM BRIAN BLALOCK

GOVERNOR CABINET SECRETARY

HOWIE MORALES TERRY .. LOCKE

LIEUTENANT GOVERNOR DEPUTY CABINET SECRETARY
Estimado proveedor de cuidado infantil: 29 de julio de 2019

Esta carta sirve como aviso de que el Departamento de Nifios, Jévenes v Familias (CYFD) llevard a cabo dos audiencias piblicas formales
para proponer cambios en la regulacion.

La primera audiencia piblica se llevard a cabo el jueves 29 de agosto de 2019 a las 10:00 am. CYFD propone cambios a las siguientes
regulaciones:
*+ 8.8.3 NMAC - Servicios soclales - Disposiciones generales para nifios, j6venes y familias, verificacion de antecedentes penales
y verificacion del historial de empleo
» 8.16.2 NMAC - Licencias de cuidado infantil, centros de cuidado infantil, programas de tiempo fuera de la escuela, hogases de
cuidado infantil familiar v otros programas de educacion y cuidado temprano
= 8.17.2 NMAC - Servicios sociales - Cuidado infantil sin licencia, requisitos gue rigen el reglstro de hogares de cuidado infantil
familiar sin licencia
Los cambioes significativos propuestos a las reglas son para emnendar los requisitos de verificacién de antecedentes penales y agregar
lenguaje incorporando un procese de autorizacion de dos pasos para los miembros del personal. Se requerira obtener un aviso de empleo
provisional o elegibilidad de verificacién de no-antecedentes antes de comenzar el empleo e inchiird un cronograma para la emisién del
aviso. Estas enmiendas son necesarias para que CYFD cumpla con los requisitos federales. Ademds, el lenguaje se incluird en 8.16.2 NMAC
v 8.17.2 NMAC, lo que requiere politicas y procedimientos que garanticen que ningin delincuente sexual registrado tenga acceso a Ja
instalacién donde los nifios estan presentes ¥ que los miembros del hogar que cumplen 18 afios presenten su verificacion de antecedentes
dentro de los 30 dias posteriores a su decimoctavo cumpleafios.

La segunda audiencia pablica se llevara a cabo el viernes 30 de agosto de 2019 a las 10:00 a.m. CYFD propone cambios a las siguientes
regulaciones:
' = 8.15.2 NMAC: requisitos para los programas de asistencia de cuidado infantil para clientes y proveedores de cuidado infantil

" Los cambios significativos propuestos a la regla son enmendar los niveles de elegibilidad para asistencia de cuidado infantil, eliminar la
lista de espera para asistencia de cuidado infantil, proporcionar una explicacion del calculo del copago y dénde encontrar el cronegrama de
copago, para cumplir con la regolacion federal y pagar los cargos de inseripeion / educacionales para los nifios que reciben beneficios de
asistencia de cuidado infantil en nombre del cliente, y por ultimo para corregir la superposicion de los horarios de cnidado bajo el pago de
los servicios. En virtud con la continuacién de este cambio de regla, se hicieron enmiendas a las siguientes secciones: 8.15.2.9 NMAC;
8.152.12 NMAC; y 8.15.2.13 NMAC.

Las audiencias publicas se llevardn a cabo en el Salén Apodaca del Edificio PERA ubicado en 1120 Paseo de Peralta, Santa Fe, Nuevo
México 87502. El propésito de estas audiencias ptiblicas es para recibir comentarios puiblicos sobre los cambios propuestos a las
regulaciones mencionadas anteriormente. Cualquier miembro del piiblico interesade puede asistir a las audiencias donde se brindard una
oportunidad razonable para ofrecer comentarios piiblicos, ya sea craimente o por escrito, mcluida fa presentacién de datos, puntos de vista
o argumentos sobre las reglas propuestas durante la audiencia. Las copias de las reglas propuestas se pueden encontrar en el sitio web de
CYFD en https://www newmexicokids.org/ o se pueden obtener en 1120 Paseo de Peralta, Santa Fe, Nuevo México, 30 dias antes de la
Audiencia Puablica.

Los comemarios pihlicos escritos, incluyendo la presentacion de datos, puntos de vista o argumentos sobre las reglas propuestas, de
cualquier miembro interesado del publico, también se pueden enviar por correo electronico a CYFD-ECS-PublicComment(@state. nm.us
con la linea de asunto "Comentario piiblico ", O por correo de primera clase, o entregado en persona a Kimberly Brown, Oficina de Servicios
de Cuidado Infantil, Departamento de Nmos Jovenes y Familias, PO Drawer 5160, Santa Fe, Nuevo Meéxico 87502-5160. El periodo de
comentarios finaliza a la conclusion de la audiencia priblica.

TENGA EN CUENTA QUE ESTOS CAMBIOS DE REGULACION PROPUESTOS NO AFECTAN LA ELEGIBILIDAD
ACTUAL A LAS FAMILIAS. Si tiene alguna pregunta, llame a Kimberly Brown al 505-841-4821 ¢ al 1-800-832-1321.

Sinceramente,

Fifq&m&{m Abdldzfe

Alejandra Rebolledo Rea, Acting Division Director
. tly Childbood Services
“Children, Youth and Families Department




State of New Mexico
CHILDREN, YOUTH and FAMILIES DEPARTMENT

MICHELLE LUJAN GRISHAM BRIAN BLALOCK

GOVERNOR CABINET SECRETARY

HOWIE MORALES TERRY L. L OCKE

LIEUTENANT GOVERNOR DEPUTY GABINET SECRETARY
Estimado familias: - 29 de julio de 2019

Esta carta sirve como aviso de que el Departamento de Wifios, Jovenes y Familias (CYFD) llevara a cabo dos audiencias paiblicas formales
para proponer cambios en [a regulacién.

La primera audiencia piblica se llevard a cabo el jueves 29 de agosto de 2019 a las 10:00 a.m. CYFD propone cambios a las siguientes
regulaciones:
» 8.8.3 NMAC - Servicios sociales - Disposiciones generales para nifios, jovenes y familias, verificacion de antecedentes penales
y verificacion del historial de empleo
+ 8.16.2 NMAC - Licencias de cuidado infantil, centros de cuidado infantil, programas de tlempo fuera de la escuela, hogares de
cuidade infantil familiar y owos programas-de educacién v cuidado temprano
= 8.17.2 NMAC - Servicios sociales - Cuidado infantil sin licencia, requisitos que rigen el registro de hogares de cu1dado infantil
familiar sin licencia
Los cambios significativos propuestos a las reglas son para enmendar los requisitos de verificacion de antecedentes penales v agregar
lenguaje incorporando wn proceso de autorizacion de dos pasos para los miembros del personal. Se requerird obtener un aviso de empleo
provisional o élegibilidad de verificacion de no-antecedentes antes de comenzar el empleo e incluird un cronograma para la emision del
aviso. Estas enmiendas son necesarias para que CYFD cumpla con los requisitos federales. Ademas, el lenguaje se incluird en 8.16.2 NMAC
y 8.17.2 NMAC, lo que requiere politicas y procedimientos que garanticen que ninglm delincuente sexual registrado tenga acceso a la
instalacion donde los nifios estin presentes y que los miembros del hogar que cumplen 18 afios presenten su verificacion de antecedentes
dentro de los 30 dias posteriores a su decimoctavo cumpleafios.

La segunda audiencia piiblica se llevara a cabo el viernes 30 de agosto de 2019 a Jas 10:00 a.m. CYFD propone cambios a las siguientes
regulaciones: =
= 8.15.2 NMAC: requisitos para los programas de asistencia de cuidado infantil para clientes y proveedores de cuidado infanti,
Los cambios significativos propuestos a la regla son enmendar los niveles de elegibilidad para asistencia de cuidado infantil, eliminar 1a
lista de espera para asistencia de cuidado infantil, proporcionar una explicacion del calculo del copago y donde encontrar el cronograma de
copago, para cumplir con la regulacion federal y pagar los cargos de inscripeion / educacionales para los nifios que reciben beneficios de
asistencia de cuidadoe infantil en nombre del cliente, y por dltimo para corregir la superposicion de los horarios de cuidado bajo el pago de
los servicios. En virtud con la continuacion de este cambio de regla, se hicieron enmiendas a las siguientes secciones: 8.15.2.9 NMAC;
8.152.12 NMAC; y 8.15.2.13 NMAC,

Las audiencias piiblicas se Ilevardn a cabo en el Salon Apodaca del Edificio PERA ubicado en 1120 Paseo de Peralta, Santa Fe, Nuevo
Meéxico 87502, El propdsito de estas audiencias piblicas es para recibir comentarios piiblicos sobre- los cambios propuesios a las
regulaciones mencionadas anteriormente. Cualquier miembro del pablico interesado puede asistir a las audiencias donde se brindara una
oportunidad razonable para ofrecer comentarios piiblicos, ya sea oralmente o por escrito, incluida la presentacion de datos, puntos de vista
o0 argumentos sobre las reglas propuestas durante la andiencia. Las copias de las reglas propuestas se pueden encontrar en el sitio web de
CYFD en https://www.newmexicokids.org/ o se pueden obtener en 1120 Paseo de Peralta, Santa Fe, Nuevo México, 30 dias antes de la
Audiencia Publica.

Los comentarios ptiblicos escritos, inchiyendo la presentacién de datos, puntos de vista o argumentos sobre las reglas propuestas, de
cualquier miembro interesado del piiblico, también se pueden enviar por correo electrénico a CYFD-ECS-PublicComment{@state.nm.us
con la linea de asunto "Comentario ptiblico ", O por correo de primera clase, o entregado en persona a Kimberly Brown, Oficina de Servicios
de Cuidado Infantit, Departamento de Nifios, Jovenes y Familias, PO Drawer 5160, Santa Fe, Nuevo México 87502-5160. El periodo de
comentarios finaliza a la conclusién de la audiencia ptiblica.

TENGA EN CUENTA QUE ESTOS CAMBIOS DE REGULACION PROPUESTOS NO AFECTAN LA ELEGIBILIDAD
ACTUAL A LAS FAMILIAS. Si tiene alguna pregunta, llame a Kimberly Brown al 505-841-4821 o al 1-800-832-1321.

Sinceramente,

e
| g {
Alejandra Reboliedo Rea, Acting Division Director

Early Childhood Services %
Children, Youth and Families Department




State of New Mexico |
CHILDREN, YOUTH and FAMILIES DEPARTMENT

MICHELLE LUJAN GRISHAM BRIAN BLALOCK

GOVERNOR CABINET SECRETARY

HOWIE MORALES TERRY L. LOCKE

LIEUTENANT GOVERNOR DEPUTY CABINET SECRETARY
Provider Name JULY 47, 4ULY

Address
City, State and Zip

Dear Child Care Provider:

This letter serves as notice that Children, Youth and Families Department (CYFD) will hold two formal public hearings to propose regulation
changes.

The first public hearing will be held on Thursday, August 29, 2019, at 10:00 am. CYFD is proposing changes to the following regulations:
a B.8.3 NMAC — Social Services - Children, Youth and Families General Provisions, Governing Background Checks and
Employment History Verification
s 8.16.2 NMAC — Child Care Licensing, Child Care Centers, Out of School Time Programs, Family Child Care Homes, and other
Early Care and Education Programs
s  8.17.2 NMAC —Social Services — Non-Licensed Child Care, Requirements Governing Reg1strat10n of Non-Licensed Family Child
Care Homes
The significant proposed changes to the rules are to amend the background check requirements to add language to incorporate a two-step
clearance process for staff members. A notice of provisional employment or background check eligibility will be required prior to
commencing employment and will include a timeline for issnance of the notice. These amendments are required for CYFD to comply with
federal requirements. In addition, languags will be included in 8.16.2 NMAC and 8.17.2 NMAC, requiring policies and procedures ensuting
that a registered sex offender does not have access to the facility where children are present and requiring household members reaching the
. age of 18 to submit their background check within 30 days after their eighteenth birthday.

" e second public hearing will be held on Friday, August 30, 2019, at 10:00 am. CYFD is proposing changes to the following regulations:
e B.15.2 NMAC - Requirements for Child Care Assistance Programs for Clients and Child Care Providers _

The significant proposed changes to the rule are to amend the eligibility lavels for child care assistance, to eliminate the waiting list for

child care assistance, to provide an explanation of the co-payment calculation and where to find the co-payment schedule, to comply with

federal regafation to pay for registration/educational fees for children receiving child care assistance benefits on behalf of client, and to

address the overlap of care hours under payment for services. Pursuant to the continuation of this rule change, amendments were made to

the following sections: 8.15.2.9 NMAC; 8.15.2.12 NMAC; and 8.15.2.13 NMAC.

The public hearings will be held in Apodaca Hall of the PERA Building located at 1120 Paseo de Peralta, Santa Fe, New Mexico 87502.
The purpose of these public hearings is to receive public comment regarding proposed changes to the above regulations. Any interested
member of the public may attend the hearings and will be provided a reasonable opportunity to offer public comment, either orally or in
writing, including presentation of data, views or arguments on the proposed rules during the hearing. Copies of the proposed rules may be
found at CYFD’s website at hitps://www.newmexicokids.org/ or may be obtained from 1120 Paseo de Peralta, Santa Fe, New Mexico, 30
days prior to the Public Hearing.

Written public comment, including presentation of data, views or arguments on the proposed rules, from any interested member of the
public, may also be submitted via email to CYFD-ECS-PublicComment(@state.nm.us with the subject line *“Public Comment,” or via first
class mail to, or by hand delivery to Kimberly Brown, Child Care Services Bureau, Children, Youth and Families Department, P.O. Drawer
5160, Sama Fe, New Mexico 87502-5160. The comment period ends at the conclusion of the public hearing.

PLEASE BE ADVISED THAT THESE PROPOSED REGULATION CHANGES DO NOT AFFECT CURRENT ELIG}B[LITY
TO FAMILIES. If you have any questlons please call Kimberly Brown at 505-841-4821 or 1-800-832-1321.

Sincerely,

it

; /_.ejandra Rebolledo Rea, Acting Division Director
“-tiarly Childhood Services, Children, Youth and Families Department




State of New Mexico
CHILDREN, YOUTH and FAMIL!ES DEPARTMENT

MICHELLE LUJAN GRISHAM BRIAN BLALOCK :?ﬁ}
GOVERNOR CABINET SECRETARY

TERRY L. LOCKE
DERPUTY CABINET SECRETARY

HOWIE MORALES
LIEUTENANT GOVERNCR

«Full_Name»
«Address_1» «Address 2» «Address_3»
«City», «State» «Zip_Code»

Dear Family: Tuly 29,2019

This letter serves as notice that Children, Youth and Families Department {CYFD) will hold two formal public hearings to propose regulation
changes.

The first public hearing will be held on Thursday, August 29, 2019, at 10:00 am. CYFD is proposing changes to the following regulations:
s 8.8.3 NMAC — Social Services - Children, Youth and Families General Provisions, Governing Background Checks and
Employment History Verification
» 8.16.2 NMAC — Child Care Licensing, Child Care Centers, Qut of School Time Programs, Family Child Care Homes, and other
Early Care and Education Programs
s 8.17.2 NMAC — Social Services — Non-Licensed Child Care, Requirements Governing Registration of Non-Licensed Famﬂy Child
Care Homes
The significant proposed changes to the rules are to amend the background check requirements to add langnage to incorporate a two-step
clearance process for staff members. A notice of provisional employment or background check eligibility will be required prior to
commencing employment and will include a timeline for issuance of the notice. These amendments are required for CYTD to comply with
federal requirements. In addition, language will be included in 8.16.2 NMAC and 8.17.2 NMAC, requiring policies and procedures ensuring
that a registered sex offender does not have access to the facility where children are present and requiring household members reachmg the
age of 18 to submit their background check within 30 days after their eighteenth birthday.

fq

i

The second public hearing will be held on Friday, August 30, 2019, at 10:00 am. CYFD is proposmg changes to the following regulatlons
e 8.152 NMAC - Requirements for Child Care Assistance Programs for Clients and Child Care Providers

The significant proposed changes to the rule are to amend the eligibility levels for child care assistance, to eliminate the waiting list for

child care assistance, to provide an explanation of the co-payment calculation and where to find the co-payment schedule, to comply with

federal reguiation to pay for registration/educational fees for children receiving child care assistance benefits on behalf of client, and to

address the overlap of care hours under payment for services. Pursuant to the continuation of this rule change, amendments were made to

the following sections: 8.15.2.9 NMAC; 8.15.2.12 NMAC,; and §.15.2.13 NMAC.

The public hearings will be held in Apodaca Hall of the PERA Building located at 1120 Paseo de Peralta, Santa Fe, New Mexico 87502.
The purpose of these public hearings is to receive public comment regarding proposed changes to the above regulations. Any interested
member of the public may attend the hearings and will be provided a reasonable opportunity to offer public comment, either orally or in
writing, including presentation of data, views or arguments on the proposed rules during the hearing. Copies of the proposed rules may be
found at CYFD’s website at https://www.newmexicokids.org/ or may be obtained from 1120 Paseo de Peralta, Santa Fe, New Mexico, 30
days prior to the Public Hearing.

Written public comment, including presentation of data, views or arguments on the proposed rules, from any interested member of the
public, may also be submitted via email to CYFD-ECS-PublicComment@state.nm.us with the subject line “Public Comment,” or via first
class mail to, or by hand delivery to Kimberly Brown, Child Care Services Bureau, Children, Youth and Families Department, P.O. Drawer
5160, Santa Fe, New Mexico §7502-3160. The comment period ends at the conclusion of the public hearing.

PLEASE BE ADVISED THAT THESE PROPOSED REGUELATION CHANGES DO NOT AFFECT CURRENT ELIGIBILITY
TO FAMILIES. Ifyou have any questions, please call Kimberly Brown at 505-841-4821 or 1-800-832-1321.

Sincerely,

@@Wmﬁ

Alejandra Rebolledo Rea, Acting Division Director "a&mf}
Early Childhood Services, Children, Youth and Families Department




Gonzales, Debra A., CYFD

Subject:

Attachments:

Tracking:

Gonzales, Debra A, CYFD

Monday, July 29, 2019 4:4G PM

‘les@nmlegis.gov'
RebolledoRea, Alejandra, CYFD; Montoya, Thomas, CYFD; Brown, Kimberly, CYFD; Jim
Cowan {James.Cowan@state.nm.us); Raymond Vigil (raymond.vigil@state.nm.us)
Children, Youth and Families Department - Notice of Rulemaking and Public Rule
Hearings

08.008.003_NMAC_Notice.pdf; 08.0016.0002_NMAC_Notice.pdf; 08.017.0002
_NMAC_Notice.pdf; CYFDearly_Notice_Amend_Final.pdf

Recipient Read

'lcs@nmiegis.gov'

RebolledaRea, Algjandra, CYFD Read: 07/29/2019 5:00 PM
Maontoya, Thomas, CYFD Read: 07/29/2019 4:49 PM
Brown, Kimberly, CYFD

Jim Cowan (James.Cowan@state.nm.us) Read: 07/29/2019 4:45 PM
Raymond Vigit (raymond.vigil@state.nm.us) Read: 07/29/2018 441 PM

As part of the New Mexico State Rules Act requirement of providing notice to the New Mexico
~ Legislative Council for distribution to appropriate interim and standing legislative committees,
(7\ _ittached are four (4) Notice of Rulemaking and Public Rule Hearings for the following

~ proposed changes:

e 8.8.3 NMAC—Social Services - Children, Youth and Families General Provisions, Governing
Background Checks and Employment History Verification

e 8.16.2 NMAC — Child Care Licensing, Child Care Centers, Qut of School Time Programs,
Family Child Care Homes, and other Early Care and Education Programs

e 8.17.2 NMAC — Social Services — Non-Licensed Child Care, Requirements Governing
Registration of Non-Licensed Family Child Care Homes

e 8.15.2 NMAC - Requirements for Child Care Assistance Programs for Clients and Child Care

Providers

Please let us know if you have any questions or comments.

Thank you!

: Debra

L

Debra A. Gonzales, Policy Compliance and Quality Assurance Manager

1
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NEW MEXICAN

Founded 1849
CHILDREN YOUTH AND FAMILY. ACCOUNT: 2034
PO BOX 5160
SANTA FE, NM 87502 AD NUMBER: 0000261058
LEGAL NO 86063 P.O.#: 0000065936
1 TIME(S) 367.06
AFFIDAVIT 20.00
TAX 31.81
TOTAL 408.87

AFFIDAVIT OF PUBLICATION

STATE OF NEW MEXICO
COUNTY OF SANTA FE

I, C. Valdez, being first duly sworn declare and say that | am Legal
Advertising Representative of THE SANTA FE NEW MEXICAN, a daily
newspaper published in the English language, and having a general
(" " circulation in the Counties of Santa Fe, Rio Arriba, San Miguel, and Los

o Alamos, State of New Mexico and being a newspaper duly gualified to
publish legal notices and advertisements under the provisions of Chapter
167 on Session Laws of 1937; that the Legal No 86063 a copy of which is
hereto attached was published in said newspaper 1 day(s) between
07/30/2019 and 07/30/2019 and that the notice was published in the
newspaper proper and not in any supplement; the first date of publication
being on the 30th day of July, 2019 and that the undersigned has personal
knowledge of the matter and things set forth in this affidavit.

o A

LEGAL ADVERTISEMENT ‘EéEPRESENTATIVE

Subscried and sworn to before me on this 30th day of July, 2019

Notary M@ J U*.Z\J’UL/\

[ Commission Expires: 220 22 STATE OF NEW MEXICO

M -
- | yComm:ssmn Expires__ 2~ 2(-

: OFFICIAL SEAL
41 Anne M leenhower

SantaFeNewMexlcan com :f

48, Santa Fe, NM 87504-2048 l
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(-\ AFFIDAVIT OF PUBLICATION

Ad No. IMAGE
0001292136 ATTACHED

CINDY RITCH
CHILDREN YOUTH & FAMILIES
PO DRAWER 5160

SANTA FE NM 875025160

I, alegal clerk of the Las Cruces Sun-News, a
newspaper published daily at the county of Dona
Ana, state of New Mexico and of general paid
circulation in said county; that the same is a duly
qualified newspaper under the laws of the State
wherein legal notices and advertisements may
be published; that the printed notice attached
hereto was published in the regular and entire
edition of said newspaper and not in supplement
thereof on the date as follows, to wit:

( D7/30/19

Despondent further states this newspaper is
duly qualified to publish iegal notice or
advertisements within the meaning of Sec.

Chapter 164, Laws of 1937.

Legal Clerk
STATE OF WISCONSIN
County of Brown
Subscribed and sworn before me this
30th of July 2019.

ARY P IC in and far
rgwn County, Wisconsin

51575
My Commission Expires

b NANCY HEYRMAN
Ad#:0001292136 ,
P O : 0000065935 Notary FbehC |
# of Affidavits :0.00 State of Wisconsin

SS.




B NOTICE OF RULEMAKING AND PUBLIC RULE HEARING

The New Mexice Children, Youth and Famities Depariment hereby gives notice as required under Section
14 - 4 - 5.2 NMSA 1978 and 1.24.25.1% NMAC that it proposes to adopt amendments to the follmwing
rules regarding CHILDREN, YOUTH AND FAMILIES GENERAL PROVISIONS GOVERNING BACKGROUND
CHECKS AND EMPLOYMENT HISTORY VERIFIGATION as authorized by Section 9 - 2A - 7 NMSA 1978;

8.8.2.6 NMAC - OBJECTIVE

8.8.2.7 NMAG - DEFINITIONS

882,11 NMAC - COMPLIANCE EXCEPTIONS

8.8,3.13 NMAG - ARRESTS, CONVIGTIONS AND REFERRALS

8.8.3.16 NMAG - ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCAHIONS

Na technical sclentific infarmation was consulted in drafting these proposed rules.

Purgose of proposed rules: The purpose of the nules is to amend the background check requirements to
tlarily that abuse and neglect screens in each state whare the applicant resided within ihe iast five years
will anly be concucted for applicets applying pursuant to 8.36,2 NMAC and 8.17.2 NMAC. In addstion,
language is atded to incorporate A two - step clearance process for applicants applying pursuant to
B.16.2 NMAC and 8.17.2 NMAC. A natice of provisional employment or background check eligibifity wilt
be required privr to commencing employment ang will include a imeline for issuance of the notice. These
amendments are o comply with federal requirements. Additionaf méner changes will be made to clarffy
exigting language within 8.8.3 NMAC, N

Copies of the proposed rules may he found at CYFD's website at hittps:/fwww.newmexicokids.org/ or
may be ebizined fror 1120 Pasep De Peratta, Santa Fs, New Mexico, 30 days prior 10 ihe Pubic tHearing.

Notlce of gublic mie hearing; The public rule hearing will be heig an Thursday, August 29, 2019 at
10:00 &m, in Apodaca Hall, 1120 Pases de Peralts, Sania Fe, New Mexico 87502, The public hearing
will be conducted in a fair and equitable manner by a CYFD agency represantative or hearing officer and
shal be recorced, Any interested membes of the public may attend the hearing and wil} be provided a
reasonable epportunity %o offer public comment, either oratly or In writing, including presentation of data,
viows, 0f arguments, on the proposed rules during the hearing. Individuals with disabilities who need any
torm of auxiiary ald to atfend or participate in e public hearing are asked to contact Debra Gonzales
at debra.gonzales@state.am.us. CYFE will make every effort to accommadate all reasonable requests,
Yt cannet guarantes accommodation of a request that is et received at least ten calendar days before
the scheduled hearing.

Notice of acceptance of written_public comment: Written public comment, including presentation of
data, views, or arguments about the propesed ales, from any interested member of the public, may also
be submitted via email to CYFD - ECS- PublicComment@state.nm.us with the subject ling “8,8.3 NMAC

" “omment,” or via first class mail to, or by hand deivery to Kimberly Srown, Child Care Services
( i Children, Yauth anid Famnilies Department, P0. Brawer 5160, Santa Fe, New Mexico 87502 - 5160,
Thie cimment peried ends at tha cenclusion of the public hearing o August 29, 2019

AVISD DE PROMBLGACICN IE LEYES ADMINISTRATIVAS Y AUDIENCIA FUBLICA

El Departamento de Nifios, Jdvanes y Familias de Nuevo México por este medio da avise como se require
baja la Seccidn 14-4-5.2 NMSA 1978 ¥ 1.24.25.11 NMAC propone adoptar enmiendas a 125 siguientes
reglas con respecto a PROVISONES GENERALES DEL DEPARFAMENTO DE NiOS, JOVENES Y FAMILIAS,
GOVERNANDD LA COMPROBACION DE ANTECEDENTES Y HUELLASY VERIFICACION DE HISTORIAL DE
EMPLERD segiir: [0 autorizado por la secciér 9-24-7 NMSA 1878;

8.8.36 NMAC - DBJECTVO

8.8.3.7 NMAG — DEFINECIONES

8.8.3.11 NMAC — EXCEPCIONES DE GONFORMIDAD

8.8.3.13 NMAG -- ARRESTOS, CONVICCIONES Y REFERENCIAS StUBSTANCIADAS
8.8.3.16 NMAC - SUSPENSION DE ELIGBILIDAD, RENSTALACIONES Y REVOCACICNES

No s cansultd Informacién cientifica o técnica cuando se redactaran Ias propuestas leyes adminisirativas.

Proposito de las propuestas feyes administrativas s: El propdsito de fas feyes administrativas es
enmendar los requisitos para clarificar que fa deteccion de negligencia y abuso en cada estado donde
ef soficiante ha vivido durante fos iiimos ¢into afos, solo serd realizada para solicitantes que aplisan
comforme a B,16.2 NWAC y 8,17.2 NMAC. Adicionaiments, lenguaje serd afiadido para mcorporar ui
proceso de dos pasos de autorizacion para soficitantes que aplican conforme 2 8.16.2 NMAC y 8.17.2
NMAC. in aviso de emplee provisional (0 comprobacidn de antecedertes y huellas elegibles aprobadal
serd requerido antes de empezar empleo & inclLird un cronograma euanda el aviso serd emitido. Estas
enmiendas Henen gue estar conformes con requerimientos federales. Se harin manores cambios
adicianales para clarificar £ lenguaje actual en ol 8.8.3 NMAC.

Coplas de las propuestas ieyes administrativas pueden ser iocalizadas en el sitlo de 12 red de CYFD @
https:/Awwew.newmexicokids,org/ o se puedan cbtener en: 1120 Paseo De Peralta, Santa Fe, New México,
30 dias antes de Iz Audiencia Pdblica.

Aviso de Audlensia Pubilca de leves afministrativas; La audiencia piblica de [eyes administrativas
serd el jueves,29 de agesin,2019 a las 10:00 a.m. en , 1120 Pasec ge Peralta, Santa Fe, Nueve México
#7502, en la sala Apodaca Hali, La audiencla piiica se levard a cabo de manera jusia y equitativa
por Un representante de 12 agencia de CYFD o el funcionario de audiencias y serd grabada, Cualquier
miembro cel riblico inferesade en asistir la audiencia tendra una oportunidad razonzble para ofrecer
comentarios a piblico, oralmente o por estrito, Incluso una presentacitn de datos, puntos de vista
5 0 argumentos, sohre las propuestas. Personas con discapacidades que necesiten cuakpier forma
deg asistencia auxfiar para asistir ¢ pariicipar en 2 audiencia ptiblica deben comunicarse con Debra
Gonzales, debra.gonzales@slate.nm.us. CYFD hard todas jos esfuerzas posibles para acomodar fodas

" *udes razonables, pery no puede garantizar acomodar soliciudes gue n 5ean recibas por 1o menns

‘s antes de fa fecha programada para la audiencha.

AVigo de aceptacién de comentario poblits_gor eserito: Comentarios piblicas por esciitos, incluse
presentacidnes de datos, puntos de visla o argumentos de cualquier miembro del publico interesado,
sobre las propuestas leyes administrativas, pueden ser enviados 5 a Yravés de coireo electrinico &
CYFD-ECS-PublicComment@state.nm.us, especificando en 3 linea de Asunto: “8.8.3 NMAC Public
Gommenl,” o por ¢orreo de frimerg clase a Child Care Services Bureau, Children, Youth and Farmilies
Department, PO. Drawer 5160, Santa Fe, New Mexice 87502-5180, 0 $e pueden entregar en mana a
Kimberly Brown. El periodo de comentarios terming a la conclusion de la audiencia pdblica del 29 de
agosto de 2019,

TX-0801202136-01
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payment therefore has been made of assessed as caurt cost; that the notice, copy of which hereto
MENTHEREBYGIVESN atached, was published in saig 08Per in the regutar daily edition, for 1 time(s) on the following
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Gonzales, Debra A., CYFD

W

> From: Gonzales, Debra A, CYFD
© Sent: Tuesday, July 30, 2019 7:55 AM
- To: Gonzales, Debra A., CYFD
Subject: Notice of Rulemaking and Pubiic Rule Hearings
Attachments: 08.008.003_NMAC_Notice.pdf; 08.0016.0002_NMAC_Notice.pdf; 08.017.0002

_NMAC_Notice.pdf; 08.0015.0002_NMAC_Notice. pdf

Children, Youth and Families Department {CYFD) will hold two formal public hearings to propose regulation
changes.

The first public hearing will be held on Thursday, August 29, 2019, at 10:00 am. CYFD is proposing changes to
the following regulations:
e 8.8.3 NMAC — Social Services - Children, Youth and Famities General Provisions, Governing Background
Checks and Employment History Verification
e 8.16.2 NMAC — Child Care Licensing, Child Care Centers, Out of School Time Programs, Family Child Care
" Homes, and other Early Care and Education Programs
e 8.17.2 NMAC - Social Services — Non-Licensed Child Care, Requirements Governing Registration of Non-
Licensed Family Child Care Homes

The second public hearing will be held on Friday, August 30, 2019, at 10:00 am. CYFD is proposing changes to
__ the following regulation:
" s Amended - 8.15.2-NMAC - Requirements for Child Care Assistance Programs for Clients and Child Care
Providers

Attached are the four (4) Notice of Rulemaking and Public Rule Hearings.

They can also be found on the NM Kids website at www.newmexicokids.org

Debra A. Gonzales, Policy Compliance and Quality Assurance Manager
Office: 505.231-5820

Mobile: 505.231.5820

Fax: 505.476.0143

Email: Debra.Gonzales@state.nm.us

Web: www.cyfd.org
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: are f life for our children.

Report suspected child abuse or neglect by calling #SAFE (#7233) from a cell phone or 1-855-333-SAFE.




(O List of individuals to whom notice was mailed
or sent electronically as required by
1.24.25.14.A

e Names of child care assistance recipients who were
notified may be requested through an IPRA.

e Names of child care providers who were notified
may be requested through an IPRA.
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TITLE 8 SOCIAL SERVICES
CHAPTER E CHILDREN, YOUTH AND FAMILIES GENERAL PROVISIONS

PART 3 GOVERNING BACKGROUND CHECKS AND EMPLOYMENT HISTORY
VERIFICATION
8831 ISSUING AGENCY: Children, Youth and Famili¢s Department

[8.8.3.1 NMAC - Rp, 8.8.3.1 NMAC, 10/1/16]

8.8.3.2 SCOPE: This rule has general applicability to operators, volunteers, including student interns,
staff and employees, and prospective operators, staff and employees, of child-care facilities, including every facility,
CYFD contractor, program receiving CYFD fimding or reimbursement, the administrative office of the courts
(AQC) supervised visitation and safe exchange program, or other program that has or could have primary custody of
children for twenty hours or more per week, juvenile treatment facilities, and direct providers of care for children in
including, but not limited to the following settings: Children’s behavioral health services and licensed and registered
child care, including shelter care.

[8.8.3.2 NMAC - Rp, 8.8.3.2 NMAC, 10/1/16]

8.8.3.3 STATUTORY AUTHORITY: The statutory authority for these regulations is contained in the
Criminal Offender Employment Act, Section 28-2-1 to 28-2-6 NMSA and in the New Mexico Children’s and
Juvenile Facility Criminal Records Screening Act, Section 32A-15-1 to 32A-15-4 NMSA 1978 Amended.

[8.8.3.3 NMAC - Rp, 8.8.3.3 NMAC, 10/1/16}

8.8.3.4 DURATION: Permanent
[8.8.3.4 NMAC - Rp, 8.8.3.4 NMAC, 10/1/16]

8.8.35 EFFECTIVE DATE: Cctober 1, 2016, unless a later date is cited at the end of a section.
[8.8.3.5 NMAC - Rp, 8.8.3.5 NMAC, 10/1/16]

8.8.3.6 OBJECTIVE:

A The purpose of these regulations is to set out general provisions regarding background checks and
employment history verification required in settings to which these regulations apply.

B. Background checks are conducted in order to identify information in applicants’ backgrounds

bearing on whether they are eligible to provide services in settings te which these regulations apply.
C. Abuse and neglect screens of databases in New Mexmo are conducted by BCU staff [&ﬁd—lﬂe}&ée—a

dﬁﬁﬂ-g—the—preeedﬂ'rng—ﬁ#e—yea%s] in order to 1dent1fy thosa persons who pose & contmumg threat of abuse or neglect
to care recipients in settings to which these regulations apply. Applicants required to obtain background checks
pursuant to 8.16.2 NMAC and 8.17.2 NMAC will also undergo a screen of abuse and negiect information in each

State where the applicant resided during the preceding five years.
[8.8.3.6 NMAC - Rp, 8.8.3.6 NMAC, 10/1/16] :

8.8.3.7 DEFINITIONS:
A. AQOC means administrative office of the courts.
B. ADMINISTRATIVE REVIEW means an informal process of reviewing a decision that may

inciude an informal conference or hearing or a review of written records.
C. ADMINISTRATOR means the adult in charge of the day-to-day operation of a facility. The
administrator may be the licensee or an authorized representative of the licensee.

. D.  ADULT means a person who has a chronological age of 18 years or older, except for persons

under medicaid certification as set forth in Subsection K below.

E. APPEAL means a review of a determination made by the BCU, which may inciude an
administrative review or a hearing.

F. APPLICANT means any person who is required to obtain a background check under these rules
and NMSA 1978, Section 32A-15-3.

G. ARREST means notice from a law enforcement agency about an alleged violation of law.

H. BCU means the CYFD background check unit.
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L. BACKGROUND CHECK means a screen of CYFD’s information databases, state and federal
criminal records and any other reasonably reliable information about an applicant.

I CARE RECIPIENT means any person under the care of a licensee.

K. CHILD means a person who has a chronological age of less than 18 years, and persons under
applicable medicaid certification up to the age of 21 vears.

L. CONDITIONAL EMPLOYMENT means a period of employment status for a new applicant prior
to the BCU’s finai disposition of the applicant’s background check.

M. CRIMINAL HISTORY means information possessed by law enforcement agencies of arrests,
indictments, or other formal charges, as well as dispositions arising from these charges.

N. DIRECT, PHYSICAL SUPERVISION means continuous visual contact or live video observation

by a direct provider of care who has been found eligible by a background check of an applicant during periods when
the applicant is in immediate physical proximity to care recipients.

0. DIRECT PROVIDER OF CARE means any individual who, as a result of employment or,
contractual service or volunteer service has direct care responsibilities or potential unsupervised physical access to
any care recipient in the settings to which these regulations apply.

P. ELIGIBILITY means the determination that an applicant does not pose an unreasonable risk to
care recipients after a background check is conducted.

Q. EMPLOYMENT HISTORY means a written summary of the most recent three-year period of
employment with names, addresses and telephone numbers of employers, including dates of employment, stated
reasons for leaving employment, and dates ot all periods of unemployment with stated reasons for periods of
unemployment, and verifying references.

R. LICENSED means authorized to operate by the licensing authority by issuance of an operator’s
license or certification certificate.
S. - LICENSEE means the holder of, or applicant for, a license, certification, or registration pursuant

t0 7.20.11 NMAC, 7.20.12 NMAGC, 8.16.2 NMAC, 7.8.3 NMAC; 8.17.2 NMAC or other program or entity within
the scope of these regulations, including AOC supervised visitation and safe exchange program providers. CYFD
LICENSEE means program or entity within the scope of these regulations except the AQC supervised visitation and
safe exchange program providers. ‘

T. LICENSING AUTHORITY means the CYFD division having authority over the licensee.

U. MORAL TURPITUDE means an intentional crime that is wanton, base, vile or depraved and
contrary to the accepted rules of morality and duties of a person within society. In addition, because of the high risk
of injury or death created by, and the universal condemnation of the act of driving while intoxicated, a crime of
moral turpitude includes a second or subsequent conviction for driving while intoxicated or any erime involving the
use of a motor vehicle, the elements of which are substantially the same as driving while intoxicated. The record
name of the second conviction shall not be controlling; any conviction subsequent to an initial one may be

considered a second conviction.
v, NOTICE OF PROVISIONAL EMPLOYMENT means a written notice issued to a child care

center or home applicant indicating the BCU reviewed the applicant’s fingerprint based federal or New Mexico
criminal record and made a determination that the applicant may begin emplovment under direct physical

supervision until receiving background eligibility. A notice may also indicate the applicant must receive a complete
background eligibility prior to beginning employment.

[¥J¥W. RELEVANT CONVICTION means a plea, judgment or verdict of guilty, no contest, nolo
contendere, conditional plea of guilty, or any other plea that would result in a conviction for a crime in a court of
law in New Mexico or any other state. The term RELEVANT CONVICTION also includes decrees adjudicating
Jjuveniles as serious youthful offenders or youthful offenders, or convictions of children who are tred as adults for
their offenses. Successful or pending completion of a conditional discharge under Section 31-20-13 {1994) NMSA
1978, or Section 30-31-28 (1972) NMSA. 1978, or a comparable provision of another state’s law, is not a relevant
conviction for purposes of these regulations, unless or until such time as the conditional discharge is revoked or
rescinded by the issuing court. The terrn RELEVANT CONVICTION does not include any of the foregoing if a
court of competent jurisdiction has overturned the conviction or adjudicated decree and no further proceedings are
pending in the case or if the applicant has received a legally effective executive pardon for the conviction. The
burden is on the applicant to show that the applicant has a pending or successful completion of any conditionat
discharge or consent decree, or that the relevant conviction has been overturned on appeal, or has received a legally
effective pardon.

[¥=1X, UNREASONABLE RISK means the quantum of risk that a reasonable person would be unwilling
to take with the safety or welfare of care recipients.

[\
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[8.8.3.7 NMAC - Rp, 8.8.3.7 NMAC, 10/1/16]

3.8.3.8 APPLICABILITY: These regulations apply to all licensees and direct providers of care in the
following settings: :
behavior management skills development;
case management services;
group home services;
day treatment services;
residential treatment services,
treatment foster care services agency staff;
licensed child care homes;
licensed child care centers;
registered child care homes;
licensed shelter care;
licensed before and after school care;
non-licensed or exempt after school programs participating in the at risk component of the child
and adult care food program;
M. comprehensive community support services;
N. CYFD contractors and any other programs receiving CYFD funding or reimbursement; and
0. AQC supervised visitation and safe exchange program providers,
[8.8.3.8 NMAC - Rp, 8.8.3.8 NMAC, 10/1/16]

FASFEOREEA R

8.8.39 NON-APPLICABILITY:

A. These regulations do not apply to the following settings, except when otherwise required by
applicable certification requirements for child and adolescent mental heakth Services 7.20.11 NMAC or to the extent
that such a program receives funding or reimbursement from CYFD:

(1) hospttals or infirmaries;
(2) intermediate care facilities;
(3) children’s psychiatric centers;
(4} home health agencies;
(5) diagnostic and treatment centers; and
(6} unlicensed or unregistered child care homes.
B. These regulations do not apply to the foilowing adults:
(1) treatment foster care parents;
{2} relative care providers who are not otherwise required to be licensed or registered;
(3) foster grandparent volunteers; and
(4} -all other volunteers for any program or entity within the scope of these regulations if the

volunteer spends less than six hours per week at the program, is under direct physical supervision, and is not counted
in the facility ratio. ‘
[8.8.3.9 NMAC - Rp, 8.8.3.9 NMAC, 10/1/16]

8.8.3.10 COMPLIANCE:
A. Compliance with these regulations is a condition of licensure, registration, certification or renewal,
or continuation of same or participation in any other program or contract within the scope of these regulations.
B. The licensee 1s required to:
(1 submit an electronic fingerprint submission receipt and the required forms for all direct

providers of care, household members in licensed and registered child care homes, or any staff member, employee,
or volunteer present while care recipients are present, or other adult as required by the applicable regulations prior to
the commencement of service, whether employment or, contractual, or volunteer. In the case of a licensed child
care home and a registered home, the licensee must submit an electronic fingerprint submission receipt and the
required forms for new household members or for any adult who is required to obtain a background check pursuant
to 8.16.2 NMAC or 8.17.2 NMAC as applicable. However, in the case of a registered family child care food-only
home, all househoid members are only required to undergo a criminal history and child abuse and neglect screening.
{2) verify the employment history of any prospective direct provider of care by contacting
references and prior employers/agencies to elicit information regarding the reason for leaving prior employment or
service; the verification shall be documented and available for review by the licensing authority; EXCEPTION: -
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verification of employment history is not required for registered home providers or child care homes licensed for six
or fewer children.

(3) submit an adult household member written statement form for each adult household
member in a registered family child care food-only home setting in order to conduct criminal history and child abuse
and neglect screens on such household members; an adult household member is an adult living in the household or
an adult that speads a significant amount of time in the home; the licensee must submit the required forms for new
adult househeld members pursuant to 8.17.2 NMAC.

(4 provide such other information BCU staff determines to be necessary; and

(5) maintain documentation of all applications, correspondence and eligibility relating to the
background checks required; in the event that the licensee does not have a copy of an applicant’s eligibility
documentation and upon receipt of a written request for a copy, the BCU may issue duplicate eligibility
documentation to the original licensee provided that the request for duplicate eligibility documentation is made
within one year of the applicant’s eligibility date.

C. [f there is a need for any further informarion from an applicant at any stage of the process, the
BCU shall request the information in writing from the applicant. If the BCU does not receive the requested
information within fifteen calendar days of the date of the request, the BCU shall deny the application and send a
notice of background check denial.

D. Any person who knowingly makes a matenally false statement in connection with these
requirements will be denied eligibility.
[8.8.3.10 NMAC - Rp, 8.8.3.10 NMAC, 10/01/016]

8.8.3.11 COMPLIANCE EXCEPTIONS:
A. An applicant may not begin providing services prior to obtaining backeround check ehglblhty
unless all of the following requirements are met:
(D the CYFD licensee may not be operating ander & corrective action plan (childcare),
sanctions, or other form of cl1sc:1p1mary action,

(2)

,}thehcew

gphcant shall send the BCU a completed gghcatmn form and an electromc ﬁngemnnt submission receipt prior to

employment:

A ] unt11 recewmg

backggound ehgbilim the apghcant shall at all t1mes be under direct physacal supervision. See 8.8.3.11A{4) NMAC

for standards regarding applicants required to obtain a background check pursuant to 8.16.2 NMAC or §.17.2

NMAC:
4 a licensee or applicant required to obtain a background check pursuant to 8.16.2 NMAC

or 8.17.2 NMAC must receive either a notice of provisional employment or background check eligibility prior to
beginning employment. Applicants working after receipt of a notice of provisional employment shail at all times be
under direct physical supervision until receiving background check eligibility. Upon completion of 8.8.3.11A(2), a
notice of provisional gmployment decision will be provided to the child care center or home within 10 days; and

[{47](3) no more than 45 days shall have passed since the date of the initial application unless the
BCU decuments good cause shown for an extension.

B. With the exception of the provision under 8.16.2.19 NMAC and 8.17.2.11 NMAC, if a direct
provider of care has a break in employment or transfers employment more than 180 days after the date of an
eligibility letter from the BCU, the direct provider of care must re-comply with 8.8.3.10 NMAC. A direct provider
of care may transfer employment, as permitted by 8.16.2.19 NMAC and 8.17.2.11 NMAC, or for a period of 180
days after the date of an eligibility letter from the BCU without complying with 8.8.3.10 NMAC only if the direct
provider of care submiis a preliminary application that meets the following conditions:

(1) the direct provider of care subimnits a statement swearing under penalty of perjury that he
or she has not been arrested or charged with any crimes, has not been an alleged perpetrator of abuse or neglect and
has not been a respondent in a domestic violence petition;

(2) the direct provider of care submits an application that describes the prior and subsequent
places of employment, regisiration or certification with sufficient detail to allow the BCU to determine if further
background checks or a new application is necessary; and

3) the BCU determines within 15 days that the direct provider of care’s prior background
check is sufficient for the employment or position the direct provider of care is going to take.

8.8.3 NMAC 4




[8.8.3.11 NMAC - Rp, 8.8.3.11 NMAC, 10/1/16]

8.8.3.12° PROHIBITIONS:

A, Any CYFD licensee who violates these regulations is subject to revocation, suspension, sanctions,
denial of licensure, certification, or registration or termination of participation in any other program within the scope
of these regulations. AOC supervised visitation and safe exchange program providers will be monitored and
sanctioned by the AQC,

B. Licensure, certification, registration or participation in any other program within the scope of these

. regulations is subject to receipt by the licensing authority of a satisfactory background check for the licensee or the

licensee’s administrator.

C. Except as provided in 8.8.3.13 NMAC below, licensure, certification, registration or participation
in any other program within the scope of these regulations may not be granted by the licensing authority if a
background check of the licensee or the licensee’s administrator reveals an unreasonabie risk.

D. A licensee may not retain employment, volunteer service or contract with any direct provider of
care for whom a background check reveals an unreasonable risk. The BCU shall deliver one copy of the notice of
unreasonable risk to the facilify or program by U.S. mail and to the licensing authority or the AQC by facsimile
transmission, e-mail or hand delivery,

E. A licensee shall be in violation of these regulations if it retains a direct provider of care for more
than ten working days following the mailing of a notice of background check denial for failure to respond by the
BCUL

2

F. A licensee shall be in violation of these regulations if it retains any direct provider of care
inconsistent with Subsection A of 8.8.3.11 NMAC.
G. A licensee shall be in violation of these regulations if it hires, contracts with, uses in volunteer

service, or retains any direct provider of care for whom information received from any source including the direct

- provider of care, indicates the provider of care poses an unreasonable risk to care recipients.

H. Any firm, person, corporation, individual or other entity that violates this section shall be subject
to appropriate sanctions up to and including immediaie emergency revocation of license or registration pursuant to
the regulations applicable to that entity or termination of participation in any other program within the scope of these

regulations. ‘
[8.8.3.12 NMAC - Rp, 8.8.3.12 NMAC, 10/1/16]

8.8.3.13 ARRESTS, CONVICTIONS AND REFERRALS:
A. For the purpose of these regulations, the following information shall result in a conclusion that the
applicant is an unreasonabie risk:
(1) a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal

conviction directly refates to whether the applicant can provide a safe, responsible and morally positive setting for
care recipients;

2} a conviction for a felony, or a misdemeanor invelving moral turpitude, and the criminal
conviction dees not dixectly relate to whether the applicant can provide a safe, responsible and morally positive
setting for care recipients if the department determines that the applicant so convicted has not been sufficiently
rehabilitated; :

(3) a conviction, regardless of the degree of the crime or the date of the conviction, of
trafficking in controlled substances, criminal sexual penetration or related sexual offenses or child abuse;
{4) a substantiated referral, regardless of the date, for sexual abuse or for a substantiation of

abuse or neglect relating to a failure {o protect against sexual abuse;

(%) the applicant’s child is in CYFD or another state’s custody [atthe-time-the applicationis
proeessed-bythe BEU; or

(6) a registration, or a requirement to be registered, on a state sex offender registry or
repository or the national sex offender registry established under the Adam Walsh Child Protection and Safety Act
of 2006.

B. A disqualifying conviction may be proven by:
(H a copy of the judgment of conviction from the court;
{2) a copy of a plea agreement filed in court in which a defendant admits guilt;
{3) & copy of a report from the federal bureau of investigation, criminal information services

division, or the national criminal information center, indicating a conviction;
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h a copy of a report from the state of New Mexico, department of pubhc safety, or any
other agency of any state or the federal government indicating a conviction;

5 - any writing by the applicant indicating that such person has been conv1cted of the
disqualifying offense, provided, however, that if this is the sole basis for denial, the applicant shall be given an
opportunity to show that the applicant has successtully completed or is pending completion of a conditional
discharge for the disqualifying conviction.

C. If a background check shows pending charges for a felony offense, any misdemeanor offense
involving domestic violence, child abuse, any other misdemeanor offense of moral turpitude, or an arrest but no
disposition for any such crime, there shall be a determination of unreasonable risk if a conviction as charged would
result in a determination of unreasonable risk.

D. If a background check shows a pending child protective services referral or any other CYFD
investigation of abuse or neglect, there shall be a determination of unreasonable risk.
E. [f a background check shows that an applicant has an outstanding warrant, there shall be a

determination of unreasonable risk.
[8.8.3.13 NMAC - Rp, 8.8.3.13 NMAC, 10/1/16]

8.8.3.14 UNREASONABLE RISK:

A. The BCU may, in its discretion, use all reasonably reliable information about an applicant and
weigh the evidence about an applicant to determine whether the applicant poses an unreasonable risk to care
recipients. The BCU may also consult with legai staff, treatment, assessment or other professionals in the process of
determining whether the cumulative weight of credible evidence establishes unreasonable risk.

B. In determining whether an applicant poses an unreasonable risk, the BCU need not limit its
reliance on formal convictions or substantiated referrals, but nonetheless must only rely on evidence with indicia of
reliability such as:

(n reliable disclosures by the applicant or a victim of abuse or neglect;

(2) domestic violence orders that allowed an applicant notice and opportunity to be heard and
that prohibits or prohibited them {rom injuring, harassing or contacting another;

(3) circumstances indicating the applicant is or has been a victim of domestic violence;

(4) child or adult protection investigative evidence that indicates a likelihood that an

applicant engaged in inappropriate conduct but there were reasons other than the credibility of the evidence to not
substantiate; or

{5) any other evidence with similar indicia of reliability.
[8.8.3.14 NMAC - Rp, 8.8.3.14 NMAC 10/1/16]

8.8.3.15 REHABILITATION PETITION: Any applicant whom the BCU concludes is an unreasonabie
risk on any basis other than those described at Paragraphs (1), (3), (4), (5), or {6) of Subsection A of 8.8.3.13
NMAC, may submit to the BCU a rehabilitation petition describing with specificity all information that tends to
demonstrate that the applicant is not an unreasonable risk. The petition may include, but need not be limited to, a
description of what actions the applicant has taken subsequent to any events revealed by the background check to
reduce the risk that the same or a similar circumstance will recur.

[8.8.3.15 NMAC - Rp, 8.8.3.15 NMAC 10/1/16]

8.8.3.16 ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS:
Al An applicant’s background check eligibility may be suspended for the following:

(1) an arrest or criminal charge for any felony offense, any misdemeanor offense involving
domestic violence, child abuse or any other misdemeanor offense of moral turpitude if a conviction as charged
would result in a determination of unreasonable risk;

) a pending child protective services referral or any other CYFD investigation of abuse or
neglect; [o#]

(3) an outstanding warrant[-]; or

{4y any other reason that creates an unreasonable risk determination pursuant to these

regulations.
B. It is the duty of the admisustrator of a facility or the licensee and the background check eligibility

holder, upon learning of any of the above, to notify the licensing authority immediately. Failure to immediately
notify the licensing authority may result in the revocation of background check eligibility.
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C. A suspension of background check eligibility shall have the same effect as a determination of
unreasonable risk until the matter is resolved and eligibility is affirmatively reinstated by the BCU.

D. Background check eligibility may be reinstated or revoked as follows:
(1) If the applicant can provide information relating to the disqualifying criminal charge that
would show that a criminal conviction as charged would not lead to an unreasonable risk;
(2) If the matter causing the suspension is resolved within six months of the suspension, the

applicant may provide documentation to the BCU showing how the matter was resolved and requesting
reinstatement of background check eligibility. After review, the BCU may reinstate background check eligibility or
may revoke eligibility. If, the applicant’s eligibility is revoked, the applicant may appeal the revocation.

(3) If the matter causing the suspension is resolved after six months of the suspension, the
applicant may reapply for clearance for the same licensee by submitting an electronic fingerprint submission receipt
and the required forms. After review, the BCU may reinstate background check eligibility or may revoke eligibility.
If the applicant’s eligibility is revoked, the applicant may appeal the revocation.

[8.8.3.16 NMAC - N, 10/1/16]

8.8.3.17 APPEAL RIGHTS:

A. Denials: Any applicant who is found ineligible after completion of background check may request
an administrative review from CYFD. The request for an administrative review shall be in writing and the applicant
shall cause the BCU to receive it within 15 days of the date of the BCU’s written notice of a determination of
unreasonable risk. If the request is mailed, three days are added after the period would otherwise expire. The
administrative review shall be completed by a review of the record by a hearing officer designated by the cabinet
secretary. The hearing officer’s review is limited to:

{1) whether the BCU’s conclusion of unreasonable risk is supported by any section of these
regulations; and

{2) whether the applicant has been erroneously identified as a person with a relevant
conviction or substantiated referral. The review will be completed on the record presented to the hearing officer and
includes the applicant’s written request for an administrative review and other relevant evidence provided by the
applicant. The hearing officer conducts the administrative review and submits a recommendation to the cabinet
secretary no later than 60 days after the date the request for administrative review is received unless CYFD and the
applicant agree otherwise.

B. Suspensions and revocations: A previously cleared applicant whose eligibility has been
suspended or revoked may appeal that decision to CYFD and shall be entitled to a hearing pursuant to CYFD’s
administrative hearing regulations at 8.8.4 NMAC. The request for appeal shall be in writing and the applicant shall
cause the BCU to receive it within 15 days of the date of the BCU’s written notice of suspension. If the request is
mailed, three days are added after the period would otherwise expire.

[8.8.3.17 NMAC - Rp 8.8.3.16, 10/1/16]

HISTORY OF 8.8.3 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the State Records
Center:

HED 85-6 (HSD), Regulations Governing Criminal Records Check and Employment History of Licensees and Staff
of Child Care Facilities, 8/30/85.

History of Repealed Material:

HED 85-6 (HSD}, Regulations Governing Criminal Records Check and Employment History of Licensees and Staff
of Child Care Facilities, filed - Repealed 7/30/2001.

8.8.3 NMAC, Governing Criminal Records Checks and Employment History Verification, filed 7/30/2001 -
Repealed effective 3/29/2002.

8.8.3 NMAC, Governing Criminal Records Checks and Employment History Verification, filed 3/15/2002 -
Repealed effective 10/30/03.

8.8.3 NMAC, Governing Background Checks and Employment History Verification, filed 10/16/2003 - Repealed
effective 3/31/2006.

8.8.3 NMAC, Governing Background Checks and Employment History Verification, filed 3/31/2006 - Repealed
effective 10/1/2016.
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. Smith, Ashleigh, CYFD

From: iark Schinnerer

Sent: Tuesday, August 13, 2019 4:38 PM
To: CYFD-ECS-PublicComment
Subject: - 8.16.2 NMAC Public Comment

Related to the proposed language in the definitions at 8.16.2.7.RR:

“Notice of provisional employment” means a written notice issued to a child care center or home applicant
indicating the BCU reviewed the applicant’s fingerprint based federal or New Mexico criminal record and made
a determination that the applicant may begin employment under direct physical supervision until receiving
background eligibility. A notice may also indicate the applicant must receive a complete background eligibility
prior to beginning empioyment.

In light of this new two-step process, how quickly will the BCU complete their initial review and make a
determination the applicant may begin employment under direct physical supervision? It is typically not the
case we have the luxury of time when hiring new staff. It is most always to fill a vacancy. This 'review’ and
‘determination’ must occur within a short period time, say an hour or two at the most. Otherwise, the applicant
will move on to another job position. |

Mark Schimnerer
- CEO
. CARC, INC.
P.O. Drawer 1808
Carlsbad, NM 8§221




Smith, Ashleigh, CYFD A

From: Teena Dehne

Sent: Wednesday, August 28, 2019 11:00 AM
To: CYFD-ECS-PublicComment

Subject: [EXT] Public Comment

816222 E(l)(C) The director must check the persons authorized to pick up the child(ren},

to include parents and guardians, through the New Mexico Department of Public Safety Sex Offender
Registry and the United States Department of Justice Sex Offender Registry and keep this
documentation in the child’s file;

This proposed revision does not-give any direction as to what to
do with this information other than retain it in the child’s

file. If the person on the registry is the child's parent, does
this mean the parent will not be able to pick the child up or
drop the child off? Participate-in parent teacher

conferences?

We understand the intention - to keep all our children

safe. However, we feel that this proposed revision could have
serious unintended consequences. Children who's parents or
other close family are on the registries would potentially be
ostracized from our facilities. This would be putting children in
harm's way - not protecting them. |

Also, this would put an undue administrative burden on
facilities. No visitor is ever allowed unsupervised access to
children - whether they are a child's authorized pickup or
not. Is this not sufficient to reasonably ensure the safety of
the children in our facilities?

Teena L. Dehne, CFO




Buiiding Bridges Child Development Center, Inc.

... Eastern Child Development Center, Inc.

Parkside Child bevelopment Center, Inc.
hétp: ! /www, tlc!e velopmentcenters.org/
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Smith, Ashleigh, CYFD £

From: Cpc Silver City <c¢pc.grantcounty. nm@gmail.com:
Sent: Wednesday, August 28, 2019 4:13 PM

To: . CYFD-ECS-PublicComment

Subject: [EXT] Public Comment

Attachments: CYFD propased changes.pdf

The staff of Community Partnership for Children would like to input our concerns for the proposed changes in
the attached letter sent by CYFD.

In reference to background check eligibility per regulations included in 8.16.2NMAC

Currently the requirement states that an individual without approved background clearance cannot be left
alone unsupervised with children.

Aligning the new procedures MUST guarante'e that prograrms will receive an immediate (2-3 days) turn around
process on eligibility results. Otherwise, this will greatly impact the operation of the programs in maintaining
aduft to child ratios.

Perhaps an email notice could be sent out to notify the center that the background check has been approved
and is on its way via mail, allowing the employee to report to the ctassroom to fill the vacancy.

Regards,
Staff of Community Partnership for Children

Terry Anderson
Executive Directar/Project Coardinator.

Anita Rios
Mentar/Facilitator

Kelli McGhiey
Financial Administrator

Romeo Cruz
Content Manager

Community Partnership for Children
cpc.grantcounty. nm@gmail.com




State of New- Mexico
CHILDREN, YOUTH and FAMILIES DEPARTMENT

BRIAN BLALOCK

MICHELLE LUJAN GRISHAM
GOVERNOR CABINET SECRETARY

HOWIE MORALES TERRY L. LOCKE )
LIEUTENANT GOVERNOR DEPUTY CABINET SECRETARY

WNMLU Preschool/Child Development Center
PO Boyx 680
Silver City, NM 88062

Dear Child Care Provider:
This fetterserves as notice thar Children, Youth and Famlhts Depariment (CYFD) wilk hald ewe formal public hearings to propose regulation

changes.
The first.publi¢ heariog will be held on Thursday, August 29, 2019, at 10:00 am. CYED is proposing changes to the following regulations:
8.8.3 MMAC — Social Services - Chrld:err Youth and Families General Provisions, Governing Background Checks and

Employment Hi istory Veriftcation
8.16.2 NMAC - Cbild Care Licensing, Child Care Centers. Out of Scheol Titne Programs, Family €hild Care Homes, and othier

Barly Care and Education Programs
*  8.17.2 NMAC - Sopial Services ~ Non-Licensed Child Care, Requirements Governing Registarion of Non-Lieensed Family Child

Care Homes
The signiticant proposed changes t6 the rules are to amend-the backgraund check requirements: t@ add language to incorporaiera two-step
clearanee: pracess for staff members. A notice of provisional euploynsent or background checke elmbﬂlty will Be réquired prier to
commencing employment and will lnclude a timeline for issuance of'the notics: These aniendments are reguired tor CYED m comply with
federalrequirements. [n addition, language will be incinded in 8.16.2 NMAC and'8. 172 NMAG, requ;rmu polivies and procgdoges ensuring
that a-registered sex offender doesnot have aceess to the facility where children are-present and requiring househald mierbers reaching the

Juky 29, 2019

. age of {8 to-submittheir background check within 30 days after their eighteentl bivthday

The second public heating will be beld an Friday, Anguse 30, 2019, gt [0:00 am. CYFD is propesing changes to the following regutations:

*  B.I5.2NMAL - Requirements for Child Care Assistanese Programs for CHents and Child Cane Providers
The significant praposed changes to the rule are to amend the ciigibility levels for child <are assigrnce, to eliminates the waiting list for
child care gsdistance, to. pmvu:{e an explanation of she co-payment calculation and where to find the co-payment schedule; to wmplv with
fedlal regulation to pay for registration/educationai fees fov children receiving child care assistance benefits on behalf of cliens, and to
address the overlap.of cara hours snder payment for-Setvices, Pursuant to-the continuation of this rule change. amendiments were made to
the fa!iﬁwmg secfiohs: 8 I3 2.9 NMAC; 8. 15212 NMAC; and 8.13.2.13 NMAC.

The pubiic hearings will be held in Apodaca Hall of the PERA Building located at 1126-Paseo de Peraka, Santa Fs, New Mexico 87362,

The purpesa of these public hearings is to receivis pubﬁc commment revard;ma proposed changes to the above regulations. Any interested
member of the public may attend the hearings and will be provided & reasonable oppoitunity to offer public comment, either orally or in
writing, including presentation. of dan, views or arguments on the prupesed rules durlng the hearing. Copies of the praposed rules may be
foumd at CYED's website at hiipsy/www, nemnewcuk;db Ory/ or may be obtained fromr 1120 Pdsee de Peralta, Samtd Fe, New Mexico, 30
dags prier to the Public Hearing,

Written public comeent, includifig presentation of data, views or arguments on the propased rules, from any interested member of the
public, may afso be subwithed. via email o CYFD-ECS-PubiticComment(d {fstate.nm.os with the subject line “Public Comment,” or via first
class madl to, or by hand delivery to Kimberty Brown, Child Care Serviees Rureau, Childten, Youth and Fainilies Deparmment, P.O Drawer
§160, Santa Fe, Naw MeXico 87502-5160, The commerit nerivd ends at the conclusion of the public hearing.

PLEASE BE ADVISED THAT THESE PROPOSED REGULATION CHANGES DO NOT AFFECT CURRENT ELIGIBILITY
TO EAMILIES. If youhave any questions, please call Kimberly Brown at 305-84'F-487) or 1-860-837-1321.

Sincerely,

Y
Ty
Flegnelibsrtballds
Aié:jandra Rebplledo Rea, Acting Division Director _
“arly Childheod Services, Children, Youth and Families Departinent

Lot




Jodi King

Count Your Blessings Preschool

I am concerned about the unforeseen results of reviewing all aspects of backgrounds of parents who
may ar may not on the sex offender registry for all programs licensed through CYFD. Although we
absolutely want to ensure our children are safe, aur concerns are the following for parents and
guardians of children:

Many sex offenders have their own children or are guardians of children. ‘

Vielating the rights of parents and guardians who have children who by law have the right to
parent and have the right to access their own child;

Potential liability of small businesses and CYFD for viglation of prc:\ndmg access to their own
children and education;

Ostracize individuals creating community backlash;

Children not havmg the access to safe, quality childcare, because a parent or a guardian is not
able to transport their child to and from childcare, pre-k. This may result in children being with
unsafe and unlicensed child care situatuations.

There is also no guidance from CYFD on what ta do or how to handle the situation AFTER the
check.

We also are concerned that there is no delineation between child sex offenders and predators from
those that might have and adult offense. Again, we want to protect our children, but aiso need to
consider circurnstances surrounding individual parents and guardians and their rights as a parent.
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HEYTHEXCQ CHILD CARE AHD EQUCATIDN ASSCCIATION

August 29, 2019 ' .

Kimberly Brown

Child Care Services Bureau

Children, Youth and Famifies Department
P.0. Box 5160

Santa Fe, NM 87502-5160

Thank you for the opportunity to provide public comment with regard to the proposed child care
regulatory changes published in the New Mexico Register by the New Mexico Children, Youth and
Families Department (CYFD). '

We appreciate the opportunity to provide written comments and we will also testify at the public
hearing on August 29 and August 30, 2019,

Our comments are based on supporting family economic stability and the healthy development of
chifdren. As child care providers, operating small businesses throughout the state, our lens gives us an
“on the ground” view of the costs of operating a child care program, as well as the challenges families
face every day.

We have reviewed the proposed regulations and offer comments and suggestions aligned with the Child
Care and Development Block Grant Act of 2014 to increase the number and percentage of children
whose care is paid for with a child care subsidy in high-quality child care.

We look forward to working with you so that together we can support the Well-being of New Mexico
children.

Sincarely,

Sondra Carpenter




New Mexico Child Care and Education Association (NMCCEA) Public Comments related to the notice
of rulemaking impacting the child care subsidy assistance program as published in the New Mexico
Register

On June 17, 2019, the Annie E. Casey Foundation 2019 KIDS COUNT Data Book* was released, which
marked the 30" year that the annuali 50 state report ranking states on child welk-being was published.
New Mexico ranked 50" against all states, below Louisiana ranked 49t and Mississippi ranked 48", We
can and should do better for our children.?

There are many factors refated to child well-being (e g., parents employed earning wages to support
their children, young children with access to high-quality child care — not just pre-k, but high-quality
child care during the infant and toddler years as brain development is fastest forming the foundation for
alt future development — sacial, emaotional, physical, and cognitive development, mothers with access to
prenatal care to reduce the fikelihood of low birthweight babies, which research shows piiisthém at
higher risk for developmental delays, etc.). We know that improving child well-being can’t be achieved
with a magic wand, but it can be improved through state regulations that guide program
implementation and state investments that support both children and family economic stabiiity.

it is through the lens of supporting children and family economic stability that we offer our comments
below. We are also glad to meet with you and discuss these concepts further so that one day, the KIDS
COUNT Data Book will list New Mexico at the top of all states instead of the bottom.

8.15.2.7. DEFINITIONS and 8.15.2.9 PRIORITIES FOR ASSISTANCE

The proposed regulation efliminates thé definition of the “waiting list” for child care services and also
reduces eligibility for child care assistance from 200% of the federal poverty level to 160%. '

Comment: The dual implication of these changes is co ncerning. Reducing the income eligibility for
assistance affects not just the ability of parents to work, but also the types of child care settings in which
the children of low wage parents will spend their time. Either the assum ption is that parents who can't
afford the cost of child care on their own will reduce their hours or nat work, or that their children will
be in unlicensed care because without child care assistance, working parents can’t access the licensed
market. '

As of April 2019, there were 20,092 children in New Mexico receiving CYFD child care subsidies? This
pales in comparison to the 84,002 children under age 6 and 177,043 children between age 6 and 11
below 200% of the federal poverty level.* Since children age 13 and younger are eligibie, the universe of
potentially eligible children below 200% of the federal poverty level exceeds 261,000 children in New
Mexico,

Limiting child care assistance to children in families below 160% of the federal poverty level means at
teast 36,293 children (16,468 under age 6 and 19,825 between ages 6 and 11) will be in families who are
no longer eligible for child care assistance. Maybe their parents will choose not to work or reduce their
hours given the cost of child care. Or, maybe their parents will continue to wark and choose unlicensed 7
care where the quality and safety are unknown, The only thing we know for sure is that reducing child
care assistance for more than 36,000 children is not likely to improve either family economic stability or
child well-being. |




Household lens. Research shows that a lack of relfable and dependable child care leads to a reduction in
parent income, hours worked, work performance and advancement opportunities.’ Children live in
families. Undermining parent employment means that a child lives in a household that may struggle to
pay rent, purchase food, and cover other basic necessities. This in turn undermines child development
and well-being, the very policies that child care assistance is designed to promote.

Child lens. Research shows that children with access to high-quality child care are more likely to develop
nurturing, responsive, and continuous relationships with their caregivers® which is important for social
and emotional development and such children are more likely to experience developmental gains across
domains (e.g., sacial, emotional, physical, and cognitive development).” The first three years of life are
crucial for social-emotional and cognitive development and overall mental health.?

Employer lens. Research shows a relationship between child care insta bility and employers’
dependability on a stable workforce® as well as a cost to employers in absentaeism due to child care
instability resulting in an estimated loss of $3 billion annually.”® A study of law income families in
Maryland found that the odds of experiencing a child care related work disruption were 75% lower for
parents receiving a subsidy than parents not receiving a subsidy.“ :

Whether the fens is related to parents, children, or employers, reducing eligibility from 200% of the
federal poverty level to 160% doesn’t promote child well-being. In fact, it is very likely to reduce the
well-being of children.

Waiting List elimination. Eliminating the waiting list for child care assistance does not mean that
families won't need chitd care assistance or qualify for it. Instead it means that the public will lose the
ability to access data that shows the interest in child care assistance. Waiting lists aren’t perfect. They
are a snapshot in time and some families may choose not to join the waiting list upon being informed of
its length. Regardiess, having a waiting list is better than not, so in the event that funding were to be
made available, a go-to list would be readily available. In addition, having a waiting list is one type of
indicator as to whether current funding is meeting the demand. Eliminating the waiting iist is a policy
promoting guess work, again, undermining the well-being of famifies with children.

8.15.2,12 RECERTIFICATION

The regulation proposed that “clients who recertify will quadify at or befow 200% of the federal poverty
tevel.”

Comment: We are unclear what this means and how it would e implemented. Under the Child Care
and Development Block Grant (CCDBG} Act of 2014, states are required to have a graduated phase-out
of assistance to ensure that families don’t incur a ciiff as income rises.

There's a unique problem refated to income in New Mexico and the eligibility requirement under CCDBG
set at 85% of state median income {SMI). Compared to the US median family income of $73,891, New
Mexico median family income is $58,308, $15,583 lower.™ This is a challenge for the graduated phase-
out tied to 85% of SMi, but nonetheless, important to understand in concept as state policy is set.

The purpose of the graduated phase-out provision is to promote continuity of care and ensure that
families are well-positioned to access child care for their chiidren, The CCDF regulations tell states to
“show that their exit threshold takes into account typical family expenses such as housing, food, hegfth
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care, diapers, transportation, etc., and is set at an income level that promates and supports family
economic stability and reasonably alfows o family to continue accessing child care services without
unnecessary disruption.”™ |n addition, the final rule uses seven percent of family income as a
benchmark for affordabie child care '

Can a family at 200% of the federa! poverty level access high-quality child care at a cost that doesn’t
exceed 7 percent of income? Data from the 2018 New Mexico market rate survey shows that the
average monthly infant rate for center-based care is $572 per month.*® That’s $8,064 per year. A family
of 3 earning 200% of the federal poverty levef would earn $42,660," which means the average cost of
center-based infant care would be 18.9% of income — far exceeding the U.S. Department of Health and
Human Services recommendation for child care costs at 7% or below of income,

We urge CYFD to rethink the graduated phase-out concept. How could the poiicy be crafted so that
there is a gradual phase-out for New Mexica families so that the cliff effect is avoided, families can still

access market-based chitd care, and costs to families do not exceed 7% of income? This is the concept

behind the graduated phase-out provision under CCDBG reauthorization. It's not meant as a check-hox

strategy, but instead, it’s meant to support the economic stability of families and access to high-quality
child care for children. We can do this, but not under the current propased policy.

8.15.2.13 CLIENT RESPONSIBILITIES
A series of co-payments are established based on number of children, hours of care, and family income.

Comment: The U.S. Department of Health and Human Services has established 7% of income or below
for affordability for families who need child care.’® The proposed co-payment schedule is complicated,
and copayments exceed 7% of family income In many cases. Also, it appears to be tied to hours of care
although HHS regulations clarify “thot Lead Agencies are not required to limit authorized child care
services strictly based on work, training, or educational schedule or the number of hours that a parent
spends in work, training, or educational activities.” Furthermore, the preambie to the regulations state,
“in some cases, such “matching” works against the interests of the parent or child. Lead agencies are
encouraged to authorize adequate hours to allow children to participate in a high quality program,

which may be more hours than the parent is werking or in education or training.” 12

The reality Is that child care is a business. When state regulations set co-payments at a certain level, it is
up to child care providers to collect it. At best, It is often what child care providers call “bad debt” —it is
simply not collectible, not collectible on time, not collectible in full, or at it's worst — it is a financial
hardship on families. We urge you to review the copayment policy and limit it to at or belaw 7% of
family incomae.

8.15.2.15 PROVIDER REQUIREMENTS

{D}{1} Registration Fees. The proposed regulations prohibit child care providers from charging femilies o
registration fee for any child receiving child care assistance, and propose that the department pay a $5
monthiy fee for registration not to exceed $60 per year.

Comment: The U.S, Department of Health and Human Services final CCDF regufations closely follow the
reauthorization law related to generaily-accepted payment policies mirroring the private markat.
“Consistent with section 658E(c)(2)(s) of the Act, § 98.45(1}{3) of the final rule requires CCOF payment et
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practices to reflect generally-accepted payment practices of child care providers that serve children who
do not receive CCDF funded assistance.”? This includes paying “for reasonable, mandatory registration
fees that the provider charges to privote-paying parents.”? The final rule is clear that such payment
policies and practices should follow customary practices for private paying parents. With regard 1o
annual registration fees, parents pay them upfront - registration fees are not paid $5 per month over a
period of time. '

It is understandable under concepts in place prior to CCDBG reauthorization that staies may want to pay
a smalter share of registration fees over time rather than pay registration fees for families receiving a
subsidy upfront. The rationale would have been, at that time, that families churn on and off child care
subsidy assistance, and therefore, registration fees that are paid upfront might represent an
overpayment in cases where the family has “churned off of assistance.” However, under CCDBG
reauthorization, states were required to implement 12 month eligibility for families. Congress enacted
12 month eligibility because in reviewing state practices, it appeared that many states with a shorter
recertification period were churning families — meaning that families left assistance but their income
wasn't necessarily higher. They merely failed to comply with document requirements, in-person
meetings to recertify or other administrative reasons unrelated to their actual income. Therefore, to
make access to child care assistance easier and promote continuity of care for children (e.g., policies
that promote heaithy child development), Congress required a new minimum eligibility period of 12
months. New Mexico was among the states that had a far shorter eligibility period. It is anticipated that
the longer eligibility period will reduce “the churn” which means that paying the annual registration fee
upfront, as required for private paying families, is no longer risky since children are generally granted 12
meonths of assistance.

We urge CYFD to pay annual registration fees upfront for children whose care is paid for with a subsidy,
the same policy that applies to private pay parents.

8.15.2.17 PAYMENT FOR SERVICES

(C) S5 Registration Fees Paid Monthly. (see above)

{D), {E), (F), (G) Payment Rates. The regulations propose a rate schedule where 100% of the full time
rate is paid for 30 or more hours per week of care, 75% of the rate is paid for 8-29 hours per week of
care, 50% of the rate is poid for 8-19 hours of care and 25% of the rate is paid for 7 or fewer hours of
care,

Comments: The LLS. Department of Health and Human Services CCDF regulations are clear, The
reauthorization law changed the framework for child care subsidy.

1) Payments are supposed to be based on the most recent market rate survey or an afternative
based on the cost of high-guality care — and, at least at g level to cover health, safety, quality
and staffing requirements in the CCDF rule. Lead agencies are also supposed to toke into
consideration the cost of providing higher-quality care.?

2] Policies are supposed to delink provider payments from a child’s occasional absences and pay
providers based on a child’s enroitment, providing full payment if a child aitends at least 85% of
the time or providing full payment if a child is absent for 5 or fewer days in a month,” and

3} States are to adopt generally accepted payment practices of child care providers who do not

_receive CCDF subsidies, including paying on a pari-time or full-time basis {rather than paying for




hours of service or smaller increments of time) and paying for reasonable mandatory registration
fees that the provider charges to private paying parents.?* ‘

Under § 98.21(g) “lead agencies are encouraged to authorize adequate hours to affow children to
participate in a high-quality program, which may be more hours than the parent is working or in
education or training. For example, if most local high-quatity early learning programs affer only full-time
slots, a child whose parent is working part-time may need quthorization for full-time care.”?® Under
658E(c)(2}{S}ii) of the Act, “states are required to support the fixed costs of providing chiid care services
and follow generatly accepted payment practices that typically require parents who pay privately for
child care to pay their provider a set fee hased on their child’s enroliment. "%

What this means is that it is time in New Mexico to review the state’s payment policies in comparison
to the typical practices of the child care community who serve private paying parents. Do private
paying parents pay 75% of the weekly rate if their children attend 28-29 hours per week? Mo. That
wouid ngt e a sustainable business model; Staffing and space are based on full time slots. Providers
may offer part-time care, but the hourly bands with proportionate payments that CYFD proposes are
based on practices that states engaged in prigr to CCDBG reauthorization. Under the new law, states are
supposed to conform their policies to better support market-based practices. The law and the
regufations are clear on this aspect.

Child care is a business. We want to provide high-quality care. Many of us do provide high-quality care.
However, the reality for any child care program is that it costs more to offer high-guality care. And, the
operating budget of a child care program is related to the fees that private parents pay and subsidies
that the state pays. Therefore, the costs of operating a program such as hiring staff, paying staff
competitive wages, rent, utilities, maintenance costs, supplies, and materials must all be covered by that
operating budget.

For perspective, the 2018 child care market rate survey” shows that in metro 2+ programs, the
percentage of children served through child care subsidies is 50%, for 3 star programs, the percentage of
children served through child care subsidies is 57%, in 4 star programs, it's about 45% and in 5 star
programs, it's about 41%. What this means is that state subsidy policies have an enormous impact on
the operating budget of a child care program and in turn, the quality of that program — largely, the type
of staff whe can be hired and the wages that will support them,

High-quality programs depend on high-quality staff — classroom staff with the education and
competencies to support and promote healthy child development, which is why wages are typically the
highest cost of operating a child care program. With the minimum wage scheduled to increase to $9 per
haur in January 2020,?® child care wages will increase, which also has an impact on child care program
operating budgets. But, there is no recagnition of the minimum wage increase in the proposed child
care subsidy regulations with regard to payment rates. ‘

An increase in the minimum wage is good news. ft will help support economic stability for families. But,
there are two coilateral impacts of an increase in the minimum wage that the regulations de not
address. First, families who are able to earn higher wages may no longer qualify for child care assistance,
particularly if the proposed regulations are adoptad which would cap initial eligibility at 160% of
poverty. Second, child care programs will be required to pay higher wages, but subsidy rates are not
increased to absorb the impact on program operating budgets. Both of these policy issues need to be
reviewed and adjusted as part of the regulatory review process. Otherwise, the public policy good of
increasing the minimum wage is undermined by collateral impact, which could wind up leaving families
in @ worse economic position rather than better as the law intended,




Another issue that is not addressed in the child care regulations, which should be because of the impact
on child care operating budgets is some type of requirement at the ocal community level 1o coordinate
with community-based child care programs in the provision of public pre-k, not merely plow forward
with school-based pre-k expansion because the Department of Public Education (PED} has provided
funding. The subsidy regulations are an opportunity to call for coordination and community planning
since thé economic model for child care programs simply doesn’t work to support infant and toddler
care when 4 year-old children (and 3 year-old children) are pulled away fram the economic model. We
all want to provide high-quality care, but that is simply not possikle when the economic model for child
care is undermined through implementation ofa different agency's funding policy for preschool-age
children. N

WWe urge that CYFD use the opportunity to adjust child care regulations as an opportunity to rethink child
care policy. We don’t have to be ranked 50" year after year in child well-being. But, to rise above that
ranking, we need policies that promote child well-being. Family economic stability, achieved when
parents work, and healthy child development, achievad as young children — particularly infants and
toddlers, have access to high-guality child care, can improve child well-being. Such policies will cost
maore than New Mexico has currently allocated, but research shows a return on investment of 13%.%

It's time to match our policy with the federal law and provide sufficient funding to support access for
families who need child care assistance. The federal government recognizes child care as a two
generation strategy — it helps parents work and it supports the healthy development of chﬂdren It's .
time that New Mexico shares this vision as well.

8.16.2.22 ADMINISTRATIVE REQUIREMENTS FOR CENTERS:

{3) policies and procedures ensuring that a registered sex offender does not have access to the facility
where children are present; (c) a list of peopie authorized to pick up the child and an autharization
form signed by parent or guardian; identification of perslon authorized by the parent or guardian to pick
up the child shall be verified at pick upl;l. The director must check the persons authorized to pick up
the child(ren), to include parents and guardians, through the New Mexico Department of Public Safety
Sex Offender Registry and the United States Department of Justice Sex Offender Registry and keep
this documentation in the child’s file;

D. CHILDREN'S RECORDS. (c) a list of people authorized to pick up the child and an authorization form
signed by parent or guardian; identification of person authorized by the parent or guardian to pick up
the child shail be verified at pick up[;]. The licensee must check the persons authorized to pick up the
child{ren), to include parents and guardians, through the New Mexico Department of Public Safety Sex
Offender Registry and the United States Department of Justice Sex Offender Registry and keep this
documentation in the chiid’s file;

{2} POLICIES AND PROCEDURES:
Page 48

{m} policies and procedures ensuring that a registered sex offender does not have access to the facifity
where children are present;




D. CHILDREN’S RECORDS: . PN

{c) a list of people authorized to pick up the child and an authorized form signed by parent ar guardian;
identification of person authorized by the parent or guardian to pick up the child shall be verified at pick
upi;]1. The director must check the persans authorized to pick up the child{ren), to include parents and
guardians, through the New Mexico Department of Public Safety Sex Offender Registry and the United
States Department of Justice Sex Offender Registry and keep this documentation in the child's file.

Your child deserves to be safe and well cared for at all times. One of your child care provider's most
important responsibilities is keeping your child safe from harm. Not only should all adults employed with
a licensed childcare provider have had a comprehensive background check, but all those entering and
exiting the facility have been screened through both the state and national sex offenders database.

We don’t disagree. But, keeping a piece of paper in a child’s file doesn’t protect our children. Also,
according to our research there is no other state with this requirement.

The proposed rule lacks clarity on how a licensed childcare provider shouid implement this new rule,
how it will be enforced by CYFD Licensing Department and what the consequences will be if the
proposed rule is not implemented properly. Additionally, there will be a cost to providers in the
implementation of this new system. ‘

What are public and private efementary schools required to do? Shouldn’t the rule for CYED licensed
providers be consistent with that of the Public Education Department? And finally, the rule needs to be
consistent throughout. Is it the “licensee” who must check or is it the “director’? The proposed rule is
not consistent.

We don't disagree that children should be protected, but a piece of paper in a file isn’t going to protect
them. Instead of rushing this through, why don’t we work together over the next six months and
develop something in the best interest of our children.

4 2019 KIDS COUNT Data Book, Annie E. Casey Foundation. (2018). https:/fwwew.aecl.org/m/cesourcadoc/aact 2010 kidscountdatabook-
2019.pdf
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Jodi King

Count Your Blessings Preschoaol

I'am concerned about the unforeseen results of reviewing all aspects of backgrounds of parents wha
may or may not on the sex offender registry for all programs licensed through CYFD, Although we
absolutely want to ensure our children are safe, our concerns are the following fof parents and
guardians of children:

Many sex offenders have their own children or are guardians of children.

Violating the rights of parents and guardians who have children wha by law have the right to
parent and have the right to access their own child;

Potential liability of small businesses and CYFD for violation of providing access to their own
chitdren and education;

Ostracize individuals creating community backlash;

Children not having the access to safe, quality childcare, because a parent or a2 guardian is not
able to transport their child ta and fram childcare, pre;k. This may result in children being with
unsafe and unlicensed child care situatuations.

There is also no guidance from CYFD on what to da or how to handle the situation AFTER the
check.

- We also are cancerned that there is no delineation hetween child sex offenders and predators from
those that might have and adult offense. Again, we want to protect our children, but also need to
consider circumstances surrounding individual parents and guardians and their rights as a parent.
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HERSLEXCO CHLD CARE SN SOUCATION ASSCTIATION

August 29, 2019

Kimberly Brown

Child Care Services Bureau

Children, Youth and Families Department

P.0. Box 5160
Santa Fe, NM 87502-5160

Thank you for the opportunity to provfde public comment with regard to the proposed child care
regulatory changes published in the New Mexico Reglster by the New Mexico Chrldren Youth and
Families Department (CYFD)

We appreciate the opportumty to provide written comments and we will also testify at the public
hearing on August 29 and August 30, 2019,

Our comments are based on supporting family economic stability and the heaithy development of
children. As child care providers, operating small businesses throughout the state, our lens gives us an
“on the ground” view of the costs of operating a child care program, as well as the challenges families
face every day.

We have reviewed the proposed regulations and offer comments and suggestions aligned with the Child
Care and Development Block Grant Act of 2014 to increase the number and percentage of children
whose care is paid for with a child care subsidy in high-quality child care.

We look forward to working with you so that together we can support the well-being of New Mexico
children, '

Sincerely,

Sendra Carpenter




New Mexico Chiid Care and Education Association (NMCCEA) Public Comments refated to the notice
of rulemaking impacting the child care subsidy assistance program as published in the New Mexico
Register

On June 17, 2019, the Annie E. Casey Foundation 2019 KIDS COUNT Data Book! was released, which
marked the 30" year that the annual 50 staie report ranking states on child well-being was published.
New Mexico ranked 50 against all states, below Louisiana ranked 459 and Mississippi ranked 48", We
can and should do better for our children.?

There are many factors related to child well-being (e.g., parents empioyed earning wages to support
their children, young children with access to high-quality child care — not just pre-k, but high-quaity
child care during the infant and taddler years as brain development is fastast forming the foundation for
all future development ~ sociai, emotional, physical, and cognitive development, maothers with access to
prenatal care to reduce the likelihood of low birthweight babies, which research shows puts them at
higher risk for developmental delays, etc.}. We know that improving child weil-being can’t be achieved
with a magic wand, but it can be improved through state regulations that guide program
implementation and state investments that support both children and family economic stability.

It is through the lens of supporting children and family economic stability that we offer our comments
below. We are also glad to meet with you and discuss these concepts further so that one day, the KIDS
COUNT Data Book will list New Mexico at the top of all states instead of the bottom.

8.15.2.7 DEFINITIONS and 8.15.2.9 PRIORITIES FOR ASSISTANCE

The proposed regulation eliminates the definition of the “waiting list” for child care services and aiso
reduces eligibility for child care assistance from 200% of the federal poverty level to 160%.

Camment: The dual implication of these changes is concerning. Reducing the income eligibility for
assistance affects not just the ability of parents to work, but also the types of child care settings in which
the children of low wage parents will spend their time. Either the assumption is that parents who can’t
afford the cost of child care on their own will reduce their hours or not work, or that their children will
be in unlicensed care because without child care assistance, working parents can’t access the licensed
market.

As of April 2019, there were 20,092 children in New Mexico receiving CYFD child care subsidies.? This
pales in comparison to the 84,002 children under age 6 and 177,043 children between age 6 and 11
below 200% of the federal poverty level.* Since children age 13 and younger are aligible, the universe of
potentiaily eligible children below 200% of the federai poverty level exceeds 261,000 children in New
Mexico. :

Limiting child care assistance to children in families below 160% of the federal poverty level means at
least 36,293 children {16,468 under age 6 and 19,825 between ages 6 and 11) will be in familias who are
no longer eligible for child care assistance. Maybe their parents will choose not to work or reduce their
hours given the cost of child care. Or, maybe thelr parents will continue to work and choose unlicensed
care where the guality and safety are unknown. The only thing we know for sure is that reducing child
care assistance for more than 36,000 children is not likely to improve either family ecenomic stability or
child wall-being. '




Household lens. Research shows that a lack of reliable and dependable child care leads to a reduction in
parent income, hours worked, work performance and advancement opportunities.® Children live in
families. Undermining parent employment means that a child lives in a household that may struggle to
pay rent, purchase food, and cover other basic necessities. This in turn undermines child development
and well-being, the very policies that child care assistance is designed to promote.

Child lens. Research shows that children with access to high-guallty child care are more likely to develop
nurturing, respansive, and continuous relationships with their caregivers® which is important for social
and emotional development and such children are more likely to experience developmental gains across
domains {e.g., social, emotional, physical, and cognitive development).” The first three years of life are
crucial for social-emotional and cognitive devefopment and overall mental health.?

Emplovyer lens. Research shows a relationship between child care instability and employers’
dependability on a stable workforce® as well as a cost to employers in absenteeism due to chiid care
instabllity resulting In an estimated loss of $3 billion annually.® A study of low income families in
Marytand found that the odds of experiencing a child care related work disruption were 75% lower for
parents receiving a subsidy than parents not receiving a subsidy.™ :

Whether the lens is related to parents, children, or employers, reducing eligibility from 200% of the
federal poverty level to 160% doesn’t promote child well-being. In fact, it is very likely to reduce the
well-being of children. :

Waiting List elimination. Eliminating the waiting list for child care assistance does not mean that
families won't need child care assistance or qualify for it. Instead it means that the public will lose the
abitity to access data that shows the interest in child care assistance. Waiting lists aren’t perfect. Thay
are a snapshot in time and some families may choose not to join the waiting list upon being informed of
its length, Regardless, having a waiting iist is better than not, so in the event that funding were 1o be
made avalilable, a go-fo list would be readily avaitable. In addition, having a waiting list is one type of
indicator as to whether current funding is meeting the demand. Eliminating the waiting list is a policy
promoting guess work, again, undermining the well-being of families with children. ‘

8.15.2.12 RECERTIFICATION

The regulation proposed that “clients who recertify wilf qualify at or below 200% of the federal poverty
fevel.”

Comment: We ara unclear what this means and how it would be implemented. Under the Child Care
and Development Block Grant {CCDBG) Act of 2014, states are required to have a graduated phase-out
of assistance to ensure that families don’t incur a cliff as income rises.

There’s a unique problem related to income in New Mexico and the eligibility requirement under CCDBG
set at 85% of state median income (SMI).’ Compared to the US median family income of 573,891, New
Mexico median family income is 58,308, 515,583 lower.® Thisis a chalienge for the graduated phase-
out tied to 85% of SMI, but nonetheless, impartant to understand in concept as state policy is set.

The purpose of the graduated phase-out p'rovision is to promote continuity of care and ensure that
families are well-positioned to access child care for their children. The CCDE regulations tell states to
“show that their exit threshold tokes into account typical family expenses such as housing, food, health
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care, diapers, transportation, etc., and is set gt an income level that promates and supports famify
economic stability and reasonably affows a family to continue accessing chifd care services without
unnecessary disruption. "™ In addition, the final rule uses saven percent of family income as a
benchmark for affordable child care.s

Can a family at 200% of the federal poverty level access high-guality child care at a cost that daesn’t
exceed 7 percent of income? Data from the 2018 New Mexico market rate survey shows that the
average monthly infant rate for center-based care is $672 per month.% That's $8 064 per year. A family
of 3 earning 200% of the federal poverty level would earn $42,660,7 which means the average cost of
center-based infant care would be 18.9% of income — far exceeding the U.S. Department of Health and
Human Services recommendation for child care costs at 7% or below of income,

We urge CYFD to rethink the graduated phase-out concept. How could the policy be crafted so that
there is a gradual phase-out for New Mexico families so that the cliff effect is avoided, families can still
access market-based child care, and costs to families do not exceed 7% of income? This is the concept
behind the graduated phase-out provision under CCDBG reautharization. It's not meant as a check-box
strategy, but instead, it's meant to support the econamic stability of families and access to high-guality
child care for children. We can do this, but not under the current propased policy.

8.15.2.13 CLIENT RESPONSIBILITIES
A series of co-payments are established bosed on number of children, hours of care, and family income.

Comment: The U.S. Department of Health and Human Services has estahlished 7% of income or below
for affordability for families who need child care.2® The proposad co-payment schedule is complicated,
and copayments exceed 7% of family income in many cases. Also, it appears to be tied to hours of care
although HHS regulations clarify “that Lead Agencies are not required to imit quthorized child care
services strictly based on work, training, or educationai schedule or the number of hours that a parent
spends in work, training, or educationot activities.” Furthermore, the preamble to the regulations state,
“in some cases, such “matching” works against the interests of the parent or child. Lead agencies are
encouraged to authaorize adequate hours to affow children to participate in o high quality program,
which may be more hours than the parent is working or in education or training.” *®

The reality is that child care is a business. When state regulations set co-payments at s certain level, it is
up to child care providers to collect it. At best, it is oftan what child care providers call “bad debt” —jtis
simply not collectible, not collectible on time, not caliectible in full, ar at it's worst ~ it is a financial
hardship on families. We urge you to review the copayment palicy and limit it to at or below 7% of
family income,

8.15.2.15 PROVIDER REQUIREMENTS

(D)(1) Registration Fees. The proposed regulations prohibit child care providers from charging fomilies ¢
registration fee for any child receiving child care assistance, and propose that the department poy a 55
monthly fee for registration nat to exceed $60 per year.

Comment: The U.S. Department of Health and Human Services final CCDF regulations closely follow the
reauthorization law related to generally-accepted payrent policies mirroring the private market.
“Consistent with section 658E(c){2)(s} of the Act, § 98.45(1)(3] of the final rule requires CCDF payment

a




practices to reflect generaily-accepted payment proctices of child care providers that serve children who
tdo not receive CCDF funded assistance.”® This includes paying “for reasonable, mandatory registration
fees that the provider charges to private-paying parents.”? The final rule is clear that such payment
policies and practices should follow customary practices for private paying parents. With regard to
annual registration fees, parents pay them upfront — registration fees are not paid $5 per month over a
period cf time.

It is understandable under concepts in place prior to CCDBG reauthorization that states may want to pay
a smaller share of registration fees aver time rather than pay registration fees jor families receiving a
subsidy upfront. The rationale would have been, at that time, that families churn on and off chiid care
subsidy assistance, and therefare, registration fees that are paid upfront might represent an
overpayment in cases where the family has “churned off of assistance.” However, under CCDBG
reauthorization, states were required to implement 12 month eligibility for families. Congress enacted
12 month eligibiiity because in reviewing state practices, it appeared that many states with a shorter
recertification period were churning families — meaning that families left assistance but their income
wasn’t necessarily higher. Thay merely failed to comply with document requirements, in-person
meetings to recertify ar other administrative reasons unrelated to their actual income. Therefore, to
make access to child care assistance easier and promote continuity of care for children {e.g., policies
that promote healthy child development}, Congress required a new minimum eligihility period of 12
months. New Mexico was among the states that had a far shorter eligibility period. It is anticipated that
the longer eligibility period will reduce “the churn” which means that paying the annual registration fee
upfront, as required for private paying families, is no longer risky since children are generally granted 12
months of assistance.

We urge CYFD to pay annual registration fees upfront for children whdse care is paid for with a subsidy,
the same policy that applies to private pay parents,

8.15.2.17 PAYMENT FOR SERVICES

(C} 5 Registration Fees Paid Manthly. (see above)

{D), (E}, {F}, (G} Payment Rates. The regulations propose o rate schedule where 100% of the full time
rate is paid for 30 or more hours per week of care, 75% of the rate is paid for 8-29 hours per week of
care, 50% of the rote is paid for 8-19 hours of care and 25% of the rate is paid for 7 or fewer hours of
care.

Comments: The U.S. Department of Health and Human Services CCDF regulations are clear. The
reautharization law changed the framewaork for child care su bsidy.

1) Payments are supposed to be based an the most recent market rate survey or an alternative
based on the cost of high-quality care — and, gt least at a fevel to cover health, safety, quality
and staffing requirements in the CCDF rule. Lead agencies are also supposed to take into
consideration the cost of providing higher-quality care. 2 :

2) Falicies are supposed to delink provider poyments from a child’s occasional absernces and pay
providers based on a child’s enrallment, providing full payment if a child attends at least 85% of
the time or providing full payment if a child is absent for 5 or fewer days in a month, and

3) States are to adopt generally accepted payment practices of child care providers who do not
receive CCDF subsidies, including paying on a part-time or full-time basis {rather than paying for
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hours of service or smaller increments of time) and paying for reasonabie mandatory registration
fees that the provider charges to private paying parents.? '

Under § 98.21(g) “lead agencies are encouraged to authorize adequate hours to alfow children to
participate in o high-quality program, which may be more hours than the parent is working or in
education or training. For example, if most local high-guality early learning programs offer anly full-time
sfots, a child whose parent is working part-time may need authorization Jor full-time care.”® Under
E58E(cH2H(S)(ii} of the Act, “states are reguired ta support the fixed costs of providing chifd care services
and follow generally accepted payment practices thet typically require parents wha pay privatefy for
child care to pay their provider o set fee based on their child’s enroliment.

What this means is that it is time in New Mexico to review the state’s payment policies in comparison
to the typical practices of the child care community who serve private paying parents. Do private
paying parents pay 75% of the weekly rate if their children attend 28-29 hours per week? No. That
would not be a sustainable business modei, Staffing and space are based on full time slots. Providers
may offer part-time care, but the haurly bands with proportionate payments that CYFD proposes are
based.on practices that states engaged in prior to CCDBG reautharization. Under the new law, states are
supposed to conform their policies to hettar support market-based practices. The law and the
regulations are clear on this aspect.

Child care Is a business. We want to provide high-quality care. Many of us do provide high-quality care.
However, the reality for any child care program is that it costs mare to offer high-quality care. And, the
operating budget of a child care program is related to the fees that private parents pay and subsidies
that the state pays. Therefore, the costs of operating & program such as hiring staff, paying staff
competitive wages, rent, utilities, maintenance costs, supplies, and materials must all be-covered by that
aperating budget.

For perspective, the 2018 child care market rate survey®” shows that in metro 2+ programs, the
percentage of children served through child care subsidies is 50%, for 3 star programs, the percentage of
children served through child care subsidies is 57%, in 4 star programs, it's about 45% and in 5 star
programs, it's about 41%. What this means is that state subsidy policies have an enormous impact on
the operating budget of a child care program and in turn, the quality of that program —fargely, the type
of staff who can be hired and the wages that will support them.

High-quality programs depend on high-quality staff — classroom staff with the education and
cempetencies to support and pramote healthy child development, which is why wages are typicaliy the
highest cost of operating a child care program. With the minimum wage scheduled to increase to 9 per
hour in January 2020,% child care wages will increase, which also has an impact on child care program
operating budgets. But, there is no recognition of the minimum wage increase in the proposed child
care subsidy regulations with regard to payment rates.

An increase in the minimum wage is good news. It will help support economic stability for families. But,
there are two collateraf impacts of an increase in the minimum wage that the regulations do not
address, First, families who are able to earn higher wages may no longer qualify for child care assistance,
particularly if the proposed regulations are adopted which would ca p initial eligibility at 160% of
poverty. Second, chifd care programs will be required to pay higher wages, but subsidy rates are not
increased to absorb the impact on program operating budgets. Both of these policy issues need ta be
reviewed and adjusted as part of the regulatory review process. Otherwise, the public policy good of
increasing the minimum wage is undermined by coilateral impact, which could wind up leaving families
in @ worse economic position rather than better as the law intended.




Another issue that Is not addressed in the child care regulations, which should be because of the impact
on child care aperating budgets is some type of requirement at the local com munity level to coordinate
with community-based child care pragrams in the provision of public pre-k, not merely plow forward
with school-based pre-k expansion because the Department of Public Education (PED) has provided
funding. The subsidy regulations are an opportunity to call for coordination and comrmunity planning
since the economic model for child care programs simply doesn’t work to support infant and toddter
care when 4 year-old children {and 3 year-old children) are pulled away from the economic model. We
all want to provide high-quality care, but that is simply not possible when the economic model for child
care is undermined through implementation of a different agency’s funding policy for preschocl-age
children. "

We urge that CYFD use the opportunity to adjust child care reguiations as an opportunity to rethink child
care policy. We dan't have to be ranked 50" year after year in child well-being. But, to rise above that
ranking, we need policies that promate child well-being. Family economic stability, achieved when -
parents work, and healthy child development, achieved as young children — particularly infants and
toddiers, have access to high-quality child care, can improve child well-being. Such policies will cost
mare than New Mexico has currently allocated, but research shows a return on investment of 13%.%

It's time to match our policy with the federal law and provide sufficient funding to support access for
families who need child care assistance. The federal government recognizes child care as a two
generation strategy — it helps parents work and it supports the healthy development of children. It's
time that New Mexico shares this vision as well.

8.16.2.22 ADMINISTRATIVE REQUIREMENTS FOR CENTERS:

(3) policies and procedures ensu Hng that a registered sex offender does not have access to the facility
where children are present; (c) a list of pecpie authorized to pick up the child and an authorization
form signed by parent aor guardian; identification of person authorized by the parent or guardian to pick
up the child shal! be verified at pick up[;]. The director must check the persons authorized to pick up
the child{ren), to include parents and guardians, through the New Mexico Department of Public Safety
Sex Offender Registry and the United States Department of Justice Sex Offender Registry and keep
this docurnentation in the child’s file;

D. CHILDREN’S RECORDS. (c} a list of people authorized to pick up the child and an authorization form
signed by parent or guardian; identification of person autharized by the parent or guardian to pick up
the child shali be verified at pick up[;]. The licensee must check the persons authorized to pick up the
child(ren), to include parents and guardians, through the New Mexice Department of Public Safety Sex
Offender Registry and the United States Department of Justice Sex Offender Registry and keep this
documentation in the chifd’s file;

{2) POLICIES AND PROCEDURES:
Page 48

{m) policies and procedures ensuring that a registered sex offender does not have access to the facility
where children are present; ‘ '




D. CHILDREN'S RECORDS:

(¢} a list of people authorized to pick up the child and an authcrized form signed by parent or guardian;
identification of person authorizad by the parent or guardian to pick up the child shali be verified at pick
upf;1. The director must check the persons authorized to pick up the child(ren), to include parents and
guardians, through the New Mexico Department of Public Safety Sex Offender Ragistry and the United
States Department of Justice Sex Offender Registry and keep this documentation in thg child’s fife.

Your child deserves to be safe and well cared for at ali times. One of your child care provider's most
impartant responsibilities is keeping your child safe from harm. Not only should all aduits employed with
a licensed childcare provider have had a comprehensive background check, but all those entering and
exiting the facility have been screened th rough both the state and naticnal sex offenders database.

We don’t disagree. But, keeping a piece of paper in a child’s file doesn’t protect our children. Also,
according to our research there is no other state with this reguiremeant.

The proposed rule {acks clarity on how a licensed childcare provider shoutd implement this new rule,
how it will be enforced by CYFD Licensing Department and what the consequences will be if the
praposed rule is not implemented properly. Additionally, thare will be a cost to providers in the
implementation of this new system.

What are public and private elementary schools required to do? Shouldn’t the rule for CYFD licensed
providers be consistent with that of the Public Education Depariment? And finally, the rule needs to he
consistent throughout, Is it the “licensee” who must check or is it the “director’? The proposed rule is
not consistent.

We don’t disagree that children should be protected, but a piece of paperin a file isn’t going to protect
them. Instead of rushing this through, why don’t we work together over the next six months and
develop something in the best intarest of our chitd ren.
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/412019 Notice

NOTICE OF RULEMAKING AND PUBLIC RULE HEARING

-, The New Mexico Children, Youth and Families Department hereby gives notice as required under Section 14 - 4 - 5.2 NMSA 1978 and

~ 1.24.25.11 NMAC that it proposes to adopt amendments to the following rules regarding CHILDREN, YOUTH AND FAMILIES
GENERAL PROVISIONS GOVERNING BACKGROUND CHECKS AND EMPLOYMENT HISTORY VERIFICATION as
authorized by Section 9 - 2A - 7 NMSA 1978:

8.8.3.6 NMAC - OBIECTIVE

8.8.3.7 NMAC - DEFINITIONS

8.8.3.11 NMAC - COMPLIANCE EXCEPTIONS

8.8.3.13 NMAC - ARRESTS, CONVICTIONS AND REFERRALS

8.8.3.16 NMAC - ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS

No technical scientific information was consulted in drafting these proposed rules.

Purpose of proposed rules: The purpose of the rules is to amend the background check requirements to clarify that abuse and negiect

" screens in each state where the applicant resided within the last five years will only be conducted for applicants applying pursuant to
8.16.2 NMAC and 8.17.2 NMAC. In addition, language is added to incorporate a two - step clearance process for applicants applying
pursuant to 8.16.2 NMAC and 8.17.2 NMAC. A notice of provisional employment or background check eligibility will be required
prior to commencing employment and will include a timeline for issuance of the notice. These amendments are to comply with federal
requirements. Additional minor changes will be made to clarify existing language within 8.8.3 NMAC.

Copies of the proposed rules may be found at CYFD’s website at https://www.newmexicokids.org/ or may be obtained from 1120
Paseo De Peralta, Santa Fe, New Mexico, 30 days prior to the Public Hearing.

Notice of public rule hearing: The public nile hearing will be held on Thursday, August 29, 2019 at 10:00 a.m. in Apodaca Hall,
1120 Paseo de Peralta, Santa Fe, New Mexico 87502. The public hearing will be conducted in a fair and equitable manner by a CYFD
agency representative or hearing officer and shall be recorded. Any interested member of the public may attend the hearing and will be

", provided a reasonable opportunity to offer public comment, either orally or in writing, including presentation of data, views, or

 arguments, on the proposed rules during the hearing. Individnals with disabilities who need any form of auxiliary aid to attend or

participate in the public hearing are asked to contact Debra Gonzales at debra.gonzales@state.nm.us. CYFD will make every effort to
accommeodate all reasonable requests, but cannot guarantee accommodation of a request that is not recetved at least ten calendar days
before the scheduled hearing.

Notice of acceptance of written public comment: Written public comment, inclnding presentation of data, views, or arguments about
the proposed rules, from any interested member of the public, may also be submitted via email to CYFD - ECS-
PublicComment(@state.nm.us with the subject ling “8.8.3 NMAC Public Comment,” or via first class mail to, or by hand delivery to
Kimberly Brown, Child Care Services Bureau, Children, Youth and Families Department, P.O. Drawer 5160, Santa Fe, New Mexico
87302 - 5160. The comment period ends at the conclusion of the public hearing on Angust 29, 2019.

AVISO DE PROMULGACION DE LEYES ADMINISTRATIVAS Y AUDIENCIA PUBLICA

El Departamento de Nifios, Jévenes v Familias de Nuevo México por este medio da aviso como se require bajo la Seccion 14-4-5.2
NMSA 1978 y 1.24.25.11 NMAC propone adoptar enmiendas a las signientes reglas con respecto a PROVISONES GENERALES
DEL DEPARTAMENTO DE NINOS, JOVENES Y FAMILIAS, GOVERNANDO LA COMPROBACION DE ANTECEDENTES
Y HUELILASY VERIFICACION DE HISTORIAL DE EMPLEO segiin lo autorizado por la seccién 9-2A-7 NMSA 1978:

8.8.3.6 NMAC - OBJECTIVO

8.8.3.7 NMAC - DEFINICIONES

8.8.3.11 NMAC - EXCEPCIONES DE CONFORMIDAD

8.8.3.13 NMAC — ARRESTOS, CONVICCIONES Y REFERENCIAS SUBSTANCIADAS

8.8.3.16 NMAC — SUSPENSION DE ELIGIBILIDAD, REINSTALACIONES Y REVOCACIONES

No se consultd informacion cientifica o técnica cuando se redactaron las propuestas leyes administrativas.

clarificar que la detecci6n de negligencia y abuso en cada estado donde el solicitante ha vivido durante los filtimos cinco afios, solo serd
realizada para solicitantes que aplican conforme a 8.16.2 NMAC y 8.17.2 NMAC. Adicionalmente, lenguaje sera afiadido para
incorporar un proceso de dos pasos de autorizacion para solicitantes que aplican conforme a 8.16.2 NMAC y 8.17.2 NMAC. Un aviso

164.64.110.134/nmac/inmreaisterHoodCYFDnotice1 ouc1d.html 1/3
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de empleo provisional (o comprobacién de antecedentes y hucllas clegibles aprobada) sera requerido antes de empezar empleo e
incluira un cronograma cuando el aviso serd emitido. Estas enmiendas tienen que estar conformes con requerimientos federales. Se
hardn menores cambios adicionales para clarificar el lenguaje actual en el 8.8.3 NMAC.

Copias de las propuestas leyes administrativas pueden ser localizadas en el sitio de la red de CYFD @https://www.newmexicokids.org/ ﬁ\
o s¢ pueden obtener en: 1120 Paseo De Peralta, Santa Fe, New México, 30 dias antes de la Audiencia Pdblica.

Aviso de _Audiencia Piiblica de leyes administrativas: [a audiencia publica de leyes administrativas seré el jueves,29 de
8g0810,2019 a las 10:00 a.m. en , 1120 Paseo de Peralta, Santa Fe, Nuevo México 87502, en la sala Apodaca Hall, La audiencia piblica
se llevara a cabo de manera justa y equitativa por un representante de la agencia de CYFD o el funcionario de audiencias y sera
grabada. Cualquier miembro del piiblico interesado en asistir la audiencia tendra una oportunidad razonable para oftecer comentarios
al publico, oralmente o por escrito, incluso una presentacion de datos, puntos de vista s o argumentos, sobre las propuestas. Personas
con discapacidades que necesiten cualquier forma de asistencia auxiliar para asistir o participar en la audiencia publica deben
comunicarse con Debra Gonzales, debra.gonzales@state nm.us. CYFD haré todos los esfuerzos posibles para acomodar todas
solicitudes razonables, pero no puede garantizar acomodar solicitudes que no sean recibas por lo menos diez dias antes de la fecha
programada para la audiencia.

Aviso de aceptacién de comentario piblico por escrito: Comentarios publicos por escritos, incluso presentaciones de datos, puntos
de vista o argumentos de cualquier miembro del publico interesado, sobre las propuestas leyes administrativas, pueden ser enviados s a
través de correo electrénico a: CYFD-ECS-PublicComment(@state.nm.us, especificando en Ia linea de Asunto: “8.8.3 NMAC Public
Comment,” o por correo de primera clase a Child Care Services Bureau, Children, Youth and Families Department, P.O. Drawer 5160,
Santa Fe, New Mexico 87502-5160, o se pueden entregar en mano a Kimberly Brown. El perfode de comentarios termina a la
conclusion de la andiencia piblica del 29 de agosto de 2019,

Propesed Rules/Reglas Propuestas

8.8.3.6 OBJECTIVE:

TR

C. Abuse and neglect screens of databases in New Mexico are conducted by BCU staff [&ﬂdﬂﬁe}ude—a-sefeeﬁ-e-f-ebuse
and-ne EPS o als ey e g dirpins ‘.:_'. .
order to Identlfy those persons Who posca contmumg threat of abuse or neglect to care re01p1ents in settmgs to wh1ch these regulatlons ;
apply._Applicants required to obtain background checks pursuant to 8.16.2 NMAC and 8.17.2 NMAC will also undergo a screenof
abuse and neglect information in each State where the applicant resided during the preceding five years.

8.8.3.7 DEFINITIONS:
*k¥ _

V. “Naotice Of Provisional Emplayment” means a written notice issued to a child care center or home applicant
indicating the BCU reviewed the applicant’s fingerprint based federal or New Mexico criminal record and made a determination that
the applicant may begin employment under direct physical supervision until receiving background eligibility. A notice may also
indicate the applicant must receive a complete background eligibility prior to beginning employment.

[%] W. “Relevant Conviction” means a plea, judgment or verdict of guilty, no contest, nolo contendere, conditional plea of
guilty, or any other piea that would result in a conviction for a crime in a court of law in New Mexico or any other state. The term
“relevant conviction” also includes decrees adjudicating juveniles as serious youthful offenders or youthful offenders, or convictions of |
children who are tried as adulis for their offenses. Successful or pending completion of a conditional discharge under Section 31 - 20 -
13 (1994) NMSA 1978, or Section 30 - 31 - 28 (1972) NMSA 1978, or a comparable provision of another state’s law, is not a relevant
conviction for purposes of these regulations, unless or until such time as the conditional discharge is revoked or rescinded by the
issuing court. The term “relevant conviction” does not include any of the foregoing if a court of competent jurisdiction has overturned
the conviction or adjudicated decree and no further proceedings are pending in the case or if the applicant has received a legally
effective executive pardon for the conviction. The burden is on the applicant to show that the applicant has a pending or successful
completion of any conditional discharge or consent decree, or that the relevant conviction has been overturned on appeal, or has
received a legally effective pardon.

[W:] X. “Unreasonable Risk” means the quantum of risk that a reasonable person would be unwilling to take with the
safety or welfare of care recipients.

8.8.3.11 COMPLIANCE EXCEPTIONS:
A, An applicant may not begin providing services prior to obtaining background check eligibility unless all of the :
following requirements are met: Soa”
(1) the CYFD licensee may not be operating under a corrective action plan (childcare), sanctions, or other

form of disciplinary action;

164.64.110.134/nmac/nmregister/xxx/CYFDnotice1_xxx14.html 213
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application form and an elecironic fingerprint submission receipt priot to employment;

submrission receipt-prior-to-the commeneement-of supervised-servieesand] until receiving background eligibility, the applicant shall at
all times be under direct physical supervision. See paragraph (4)_of Subsection A of Section 8.8.3.11 NMAC for standards regarding
‘applicants required to obtain a background check pursuant to 8.16.2 NMAC or 8.17.2 NMAC;

(4) a licensee or applicant required to obtain a background check pursuant to 8.16.2 NMAC or 8.17.2 NMAC
must receive either a notice of provisional employment or background check eligibility prior to beginning employment. Applicants
working after receint of a notice of provisional employment shall at all times be under direct physical supervision untjl receiving
background check eligibility. Upon completion of paragraph (2) of Subsection A of Section 8.8.3.11 NMAC, a notice of provisional
employment decision will be provided to the child care center or home within 10 days; and

[€43] (5). no more than 45 days shall have passed since the date of the initial application unless the BCU documents

good cause shown for an extension.

8.8.3.13 ARRESTS, CONVICTIONS AND REFERRALS:
A, For the purpose of these regulations, the following information shall result in a conclusion that the applicant is an

unreasonable risk: :

(4] a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal conviction
directly relates to whether the applicant can provide a safe, responsible and morally positive setting for care recipients;

(2) a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal conviction does
not directly relate to whether the applicant can provide a safe, responsible and morally positive setting for care recipients if the
department determines that the applicant so convicted has not been sufficiently rehabilitated;

€)] a conviction, regardless of the degree of the crime or the date of the conviction, of trafficking in
controlled substances, criminal sexual penetration or related sexual offenses or child abuse;
{4) a substantiated referral, regardless of the date, for sexual abuse or for a substantiation of abuse or neglect

relating to a failure to protect against sexual abuse;

5 the applicant’s child is in CYFD or another state’s custody [at-the-time-the-applieation-is-precessed-by-the
BEY|; or

(6) a registration, or a requirement to be registered, on a state sex offender registry or repository or the
national sex offender registry established under the Adam Walsh Child Protection and Safety Act of 2006.

( ;38.8.3.16 ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS:
. A, An applicant’s background check eligibility may be suspended for the following:
(1 an arrest or criminal charge for any felony offense, any misdemeanor offense involving domestic
violence, child abuse or any other misdemeanor offense of moral turpitude if a conviction as charged would result in a determination of
unreasonable risk;

) a pending child protective services referral or any other CYFD investigation of abuse or neglect; [e#]
3) an ouistanding warrant {-] ; or
(4) any other reagon that creates an unreasonable risk determination pursuant to these regulations.

B. It is the duty of the administrator of a facility or the licensee and the background check eligibility holder, upon

learning of any of the above, to notify the licensing authority immediately. Failure to immediately notify the licensing authority may
result in the revocation of background check eligibility.

C. A suspension of background check eligibility shall have the same effect as a determination of unreasonable risk
until the matter is resolved and eligibility is affirmatively reinstated by the BCU.
D. Background check eligibility may be reinstated or revoked as follows:
§)) If the applicant can provide information relating to the disqualifying criminal charge that would show that
a criminal conviction as charged would not lead to an unreasonable risk;
2) If the matter causing the suspension is resolved within six months of the suspension, the applicant may

provide documentation to the BCU showing how the matter was resolved and requesting reinstatement of background check
eligibility. After review, the BCU may reinstate background check eligibility or may revoke eligibility. If, the applicant’s eligibility is
revoked, the applicant may appeal the revocation.

3 If the matter causing the suspension is resolved after six months of the suspension, the applicant may
reapply for clearance for the same licensee by submitting an electronic fingerprint submission receipt and the required forms. After
review, the BCU may reinstate background check eligibility or may revoke eligibility. If the applicant’s eligibility is revoked, the
applicant may appeal the revocation.

b.
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NOTIFICATION OF MINOR, NON-SUBSTANTIVE CORRECTION

September 12,2019

To: Brian Blalock, Secretary, Children, Youth and Families Department
c/o Debra Gonzales, Policy Compliance and Quality~Assurance l\&q@ager .

;L/ i, // :l &L
From: Matthew Ortiz, Administrative Law Division 7| A_ {“‘*"’”"‘f};?" e

by designation for the State Records Aclmlmqtrator -

Re: 8.8.3 NMAC, 8.15.2 NMAC, 8.16.2 NMAC and 8.17.2 NMAC, filed on September 12, 2019, to be
published on September 24, 2019 and effective on October 1, 2019

Pursuant to the authority granted under State Rules Act, Subsection D of Section 14-4-3 NMSA, please note that
the following minor, non-substantive corrections to spelling, grammar and format have been made to all electronic
copies of the above rule:

For all offtcial rules and agency copies of all above rules, the file stamp incorrectly identified time of filing
as in the A.M., when in fact they were filed in the P.M. (this afternoon). There was a power outage earlier in the

week, which must have affected the file stamp machine. The filing machine has been corrected.

A copy of this Notification will be filed with the official version of each of the above rules.

1206 Camine Garios Rey | Santa Fe, MM 87507 | nmopr.siate.nm.us

Hos. Hector Balderas Hon, Brian 8. Colén Hon. Maggie Toulouse Oliver
trovaey (encral ChairmaniState Andizor Secretry of Stase
Bebia Garcia y Griego ' Keaneth Ortiz Daniel Cordova

Department of Crleneral Afjitivs General Services Department Tarerim Dirvecror, NM Seate Law Library
‘
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Volume: Issue: Publication date: 9/24/2019 Number of pages: {ALD Use Cnly) :

Sequence No.

Issuing agency name and address: Agency DFA code:
|Chi|dren, Youth and Families Department I |690 |
Contact person’s name: Phone number: E-mail address:
|Debra Gonzales | |(505) 231-5820 | |Debra.GonzaIes@state.nm.us |
Type of rule action: (ALD Use Only)

Most recent filing date:
New D Amendment Repeal D Emergency |:I Renumber D
Title number: Title name:

[SOCIAL SERVICES |

Chapter number: Chapter name:

[CHILDREN, YOUTH AND FAMILIES GENERAL PROVISIONS |
Part number: Part name:

|GOVERNING BACKGROUND CHECKS AND EMPLOYMENT HISTORY VERIFICATION |

Amendment description (If filing an amendment): Améndment’s NMAC citation (IF filing an amendment):

( Amending five sections Sections 6, 7, 11, 13 and 16 of
: 8.8.3 NMAC

Are there any materials incorporated by reference? Please list attachments or Internet sites if applicable.
Yes No

X

If materials are attached, has copyright permission been received? Yes |:| No . Public domain EI

Specific statutory or other authority authorizing rulemaking:
Section 9-2A-7 NMSA 1978:

L/’ Notice date(s): Hearing date(s): Rule adoption date: Rule effective date:

July 30, 2019 August 29, 2019 September 12, 2019 October 1, 2019
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Concise Explanatory Statement For ' '
Rulemaking Adoption: 09 SEP 12 M )2 55
Findings required for rulemaking adoption:

Findings MUST include:

- Reasons for adopting rule, including any findings otherwise required by law of the agency, and a summary
of any independent analysis done by the agency;
- Reasons for any change between the published proposed rule and the final rule; and

- Reasons for not accepting substantive arguments made through public comment.

-Reasons for adopting rule, including any findings otherwise required by law of the agency, and a
summary of any independent analysis done by the agency:

The purpose of the rules is to amend the background check requirements to clarify that abuse and
neglect screens in each state where the applicant resided within the last five years will only be
conducted for applicants applying pursuant to 8.16.2 NMAC and 8.17.2 NMAC. In addition,
language is added to incorporate a two - step clearance process for applicants applying pursuant to
8.16.2 NMAC and 8.17.2 NMAC. A notice of provisional employment or background check eligibility
will be required prior to commencing employment and will include a timeline for issuance of the
notice. These amendments are to comply with federal requirements. Additional minor changes will
be made to clarify existing language within 8.8.3 NMAC.

Reasons for any change between the published proposed rule and the final rule:

Based on public comment, the Children, Youth and Families Department made a change to 8.8.3
NMAC from the original proposed rule. The Background Check Unit (BCU) will have 5 days instead
of 10 to provide a decision on a notice of provisional employment on an applicant unless BCU
determines there is good cause shown for an extension. The provisional employment is to comply
with federal requirements to ensure the health and safety of children.

Substantive comments were accepted.

Issuing authority (If delegated, authority letter must be on file with ALD):
Name:

|Brian Blalock
Title:

Check if authority has been delegated

Secretary
Signature: (BLACK ink only) Date sighed:

';Z% (A 09/12/19
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This is an amendment to 8.8.3 NMAC Sections 6, 7, 11, 13, and 16 effective October 1, 2019.

8.8.3.6 OBJECTIVE:

A, The purpose of these regulations is to set out general provisions regarding background checks and
employment history verification required in settings to which these regulations apply.

B. Background checks are conducted in order to identify information in applicants’ backgrounds
bearing on whether they are eligible to provide services in settings to which these regulations apply.

C. Abuse and neglect screens of databases in New Mexico are conducted by BCU staff [aad-includes

i i ] in order to identify those persons who pose a continuing threat of abuse or neglect
to care recipients in settings to which these regulations apply. Applicants required to obtain background checks
pursuant to 8.16.2 NMAC and 8.17.2 NMAC will also undergo a screen of abuse and neglect information in each
State where the applicant resided during the preceding five years.

[8.8.3.6 NMAC - Rp, 8.8.3.6 NMAC, 10/1/16, A, 10/01/19]

8.8.3.7 DEFINITIONS:

A. AQC means administrative office of the courts.

B. “ Administrative review” means an informal process of reviewing a decision that may include an
informal conference or hearing or a review of written records.

C. “Administrator” means the adult in charge of the day-to-day operation of a facility. The
administrator may be the licensee or an aunthorized representative of the licensee.

D. “Adult” means a person who has a chronological age of 18 years or older, except for persons
under medicaid certification as set forth in Subsection K below.

E. “Appeal” means a review of a determination made by the BCU, which may include an
administrative review or a hearing,

F. “Applicant” means any person who is required to obtain a background check under these rules and
NMSA 1978, Section 32A-15-3.

G. “Arrest” means notice from a law enforcement agency about an alleged violation of law.

H. BCU means the CYFD background check unit.

I “Background check” means a screen of CYFD’s information databases, state and federal criminal
records and any other reasonably reliable information about an applicant.

J. “Care recipient” means any person under the care of a licensee.

K. “Child” means a person who has a chronological age of less than 18 years, and persons under
applicable medicaid certification up to the age of 21 years.

L. “Conditional employment” means a period of employment status for a new applicant prior to the
BCU’s final disposition of the applicant’s background check.

M. “Criminal history” means information possessed by law enforcement agencies of arresis,
indictments, or other formal charges, as well as dispositions arising from these charges.

N. “Direct, physical supervision” means continuous visual contact or live video observation by a

direct provider of care who has been found eligible by a background check of an applicant during periods when the
applicant is in immediate physical proximity to care recipients.

0. “Direct provider of care” means any individual who, as a result of employment or, contractual
service or volunteer service has direct care responsibilities or potential unsupervised physical access to any care
recipient in the settings to which these regulations apply.

P. “Bligibility” means the determination that an applicant does not pose an unreasonable risk to care
recipients after a background check is conducted.
Q. “Employment history” means a written summary of the most recent three-year period of

employment with names, addresses and telephone numbers of employers, including dates of employment, stated
reasons for leaving employment, and dates of all periods of unemployment with stated reasons for perieds of
unemployment, and verifying references.

R “Licensed” means authorized to operate by the licensing authority by issuance of an operator’s
license or certification certificate.
S. 1 jcensee” means the holder of, or applicant for, a license, certification, or regisiration pursuant to

7.20.11 NMAC, 7.20.12 NMAC, 8.16.2 NMAC, 7.8.3 NMAC; 8.17.2 NMAC or other program or entity within the
scope of these regulations, including AOC supervised visitation and safe exchange program providers. CYFD
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LICENSEE means program or entity within the scope of these regulations except the AOC supervised visitation and
safe exchange program providers.

T. “| jcensing authority” means the CYFD division having authority over the licensee.

U. “Moral turpitude” means an intentional crime that is wanton, base, vile or depraved and contrary
to the accepted rules of morality and duties of a person within society. In addition, because of the high risk of injury
or death created by, and the universal condemnation of the act of driving while intoxicated, a crime of moral
turpitude includes a second or subsequent conviction for driving while intoxicated or any crime involving the use of
a motor vehicle, the elements of which are substantially the same as driving while intoxicated. The record name of
the second conviction shall not be controlling; any conviction subsequent to an initial one may be considered a
second conviction.

V. “Notice of provisional employment” means a written notice issued to a child care center or home
applicant indicating, the BCU reviewed the applicant’s fingerprint based federal or New Mexico criminal record and
made a determination that the applicant may begin employment under direct physical supervision until receiving
background eligibility. A notice may also indicate the applicant must receive a complete background eligibility
prior to beginning employment.

[V:] W. “Relevant conviction” means a plea, judgment or verdict of guilty, no contest, nolo contendere,
conditional plea of guilty, or any other plea that would result in a conviction for a crime in a court of law in New
Mexico or any other state. The term relevant conviction also includes decrees adjudicating juveniles as serious
youthful offenders or youthful offenders, or convictions of children who are tried as adults for their offenses.
Successful or pending completion of a conditional discharge under Section 31-20-13 {1994) NMSA 1978, or Section
30-31-28 (1972) NMSA 1978, or a comparable provision of another state’s law, is not a relevant conviction for
purposes of these regulations, unless or until such time as the conditional discharge is revoked or rescinded by the
issuing court. The term relevant conviction does not inctude any of the foregeing if a court of competent
jurisdiction has overturned the conviction or adjudicated decree and no further proceedings are pending in the case
or if the applicant has received a legally effective executive pardon for the conviction. The burden is on the
applicant to show that the applicant has a pending or successful completion of any conditional discharge or consent
decree, or that the relevant conviction has been overturned on appeal, or has received a legally effective pardon.

[W.] X, “Unreasonable risk” means the quantum of risk that a reasonable person would be unwilling to
take with the safety or welfare of care recipients.

[8.8.3.7 NMAC - Rp, 8.8.3.7 NMAC, 10/1/16, A, 10/01/19]

8.8.3.11 COMPLIANCE EXCEPTIONS:
A. An applicant may not begin providing services prior to obtaining background check eligibility
unless all of the following requirements are met:
1) the CYFD licensee may not be operating under a corrective action plan (childcare},
sanctions, or other form of disciplinary action;
2) [untilreceivingb iraes-be-under d

ol 1an-doe g aract h e hnma
d ki < o

: Bpery hisprovision hild-ea : ants:] the licensee or
applicant shall send the BCU a completed application form and an electronic fingerprint submission receipt prior to

employment;

for standards regarding applicants required to obtain a background check pursuant to 8.16.2 NMAC or 8.17.2
NMAC;

(4) a licensee or applicant required to obtain a backeround check pursuant to 8.16.2 NMAC
or 8.17.2 NMAC must receive either a notice of provisional employment or background check eligibility prior to
beginning employment. Applicants working after receipt of a notice of provisional employment shall at all times be
under direct physical supervision until receiving backeround check eligibility. Upon completion of 8.8.3.11A(2). a
notice of provisional employment decision will be provided to the child care center or home within five days unless
the BCU determines there is good cause shown for an extension; and

[€4)] (5) no more than 45 days shall have passed since the date of the initial application unless the
BCU documents good cause shown for an extension.

B. With the exception of the provision under 8.16.2.19 NMAC and 8.17.2.11 NMAC, if a direct
provider of care has a break in employment or transfers employment more than 180 days after the date of an
eligibility letter from the BCU, the direct provider of care must re-comply with 8.8.3.10 NMAC. A direct provider
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of care may transfer employment, as permitted by 8.16.2.19 NMAC and 8.17.2.11 NMAC, or for a period of 180
days after the date of an eligibility letter from the BCU without complying with 8.8.3.10 NMAC only if the direct
provider of care submits a preliminary application that mests the following conditions:

0] the direct provider of care submits a statement swearing under penalty of perjury that be
or she has not been arrested or charged with any crimes, has not been an alleped perpetrator of abuse or neglect and
has not been a respondent in a domestic violence petition;

) the direct provider of care submits an application that describes the prior and subsequent
places of employment, registration or certification with sufficient detail to allow the BCU to determine if further
background checks or a new application is necessary; and

3) the BCU determines within 15 days that the direct provider of care’s prior background
check is sufficient for the employment or position the direct provider of care is going to take.

[8.8.3.11 NMAC - Rp, 8.8.3.11 NMAC, 10/1/16, A, 10/01/19]

8.8.3.13 ARRESTS, CONVICTIONS AND REFERRALS:
A. For the purpose of these regulations, the following information shall result in a conclusion that the
applicant is an unreasonable risk:
(§))] a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal

conviction directly relates to whether the applicant can provide a safe, responsible and morally positive setting for
care recipients;

2) a conviction for a felony, or a misdemeanor involving moral turpitude, and the criminal
conviction does not directly relate to whether the applicant can provide a safe, responsible and morally positive

setting for care recipients if the department determines that the applicant so convicted has not been sufficiently
rehabilitated;

3 a conviction, regardless of the degree of the crime or the date of the conviction, of
trafficking in controlled substances, criminal sexual penetration or related sexual offenses or child abuse;
4 a substantiated referral, regardless of the date, for sexual abuse or for a substantiation of

abuse or neglect relating to a fajlure to protect against sexual abuse;

{5) the applicant’s child is in CYFD or another state’s custody [at the-Hme-the-application-is
processed-by-the BCU]; or

(6) a registration, or a requirement to be registered, on a state sex offender registry or

repository or the national sex offender registry established under the Adam Walsh Child Protection and Safety Act
of 2006,

B. A disqualifying conviction may be proven by:
(1) a copy of the judgment of conviction from the court;
) a copy of a plea agreement filed in court in which a defendant admits guilt;
3 a copy of a report from the federal burean of investigation, criminal information services

division, or the national criminal information center, indicating a conviction;

@) a copy of a report from the state of New Mexico, department of public safety, or any
other agency of any state or the federal government indicating a conviction;

() any writing by the applicant indicating that such person has been convicted of the
disqualifying offense, provided, however, that if this is the sole basis for denial, the applicant shall be given an
opportunity to show that the applicant has successfully completed or is pending completion of a conditional
discharge for the disqualifying conviction.

C. If a background check shows pending charges for a felony offense, any misdemeanor offense
involving domestic violence, child abuse, any other misdemeanor offense of moral turpitude, or an arrest but no
disposition for any such crime, there shall be a determination of unreasonable risk if a conviction as charged would
result in a determination of unreasonable risk.

D. If a background check shows a pending child protective services referral or any other CYFD
investigation of abuse or neglect, there shall be a determination of unreasonable risk.
E. If a background check shows that an applicant has an outstanding warrant, there shall be a

determination of umreasonable risk.
[8.8.3.13 NMAC - Rp, 8.8.3.13 NMAC, 10/1/16, A, 10/01/19]

8.8.3.16 ELIGIBILITY SUSPENSIONS, REINSTATEMENTS AND REVOCATIONS:
A, An applicant’s background check eligibility may be suspended for the following:
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)] an arrest or criminal charge for any felony offense, any misdemeanor offense involving
domestic violence, child abuse or any other misdemeanor offense of moral turpitude if a conviction as charged
would result in a determination of unreasonable risk;

4] a pending child protective services referral or any other CYFD investigation of abuse or
neglect; [of]

3 an outstanding warrant; or

{4 any other reason that creates an unreasonable risk determination pursuant to these

regulations.

B. It is the duty of the administrator of a facility or the licensee and the background check eligibility
holder, upon learning of any of the above, to notify the licensing authority immediately. Failure to immediately
notify the licensing authority may result in the revocation of background check eligibility.

C. A suspension of background check eligibility shall have the same effect as a determination of
unreasonable risk until the matter is resolved and eligibility is affirmatively reinstated by the BCU.
D. Background check eligibility may be reinstated or revoked as follows:
@ If the applicant can provide information relating to the disqualifying criminal charge that
would show that a criminal conviction as charged would not lead to an unreasonable risk;
3] If the matter causing the suspension is resolved within six months of the suspension, the

applicant may provide documentation to the BCU showing how the matter was resolved and requesting
reinstatement of background check eligibility. After review, the BCU may reinstate background check eligibility or
may revoke eligibility. If, the applicant’s eligibility is revoked, the applicant may appeal the revocation.

(3) If the matter causing the suspension is resolved after six months of the suspension, the
applicant may reapply for clearance for the same licensee by submitting an electronic fingerprint submission receipt
and the required forms. After review, the BCU may reinstate background check cligibility or may revoke eligibility.
If the applicant’s eligibility is revoked, the applicant may appeal the revocation.

[8.8.3.16 NMAC - N, 10/1/16, A, 10/01/19]
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